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Transparency

Or Accountability in Mexico

Angel Trinidad*

INTRODUCTION

On May 25, 2001, exactly a decade ago, a group of citizens,

including academics and journalists, later known as the

* Commissioner of the Federal Institute of Access to Public Gov-
ernmental Information (IFAI).
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Oaxaca Group, published a paid ad in the newspapers point-
ing out not only Mexico’s need for a law on transparency
and access to public information, but also offering minimum
coordinates to guide that legislation.! A year later, after
much debate, Congress approved the Federal Law on Trans-
parency and Access to Public Governmental Information
(LFTAIPG).?



The first interesting lesson we can learn from this process
involves the citizenry’s active participation in setting the pub-
lic agenda. In the words of Luis Aguilar Villanueva, “the way
in which the governmental agenda is designed gives it form
and content, [and] expresses the vitality or flaccidity of public
life...; the design of the government agenda...shows the
health or disease of public life.” Thus, the so-called Oaxaca
Group demonstrated that our political system began to show
signs of recovering its health and that society was recuperating
a life force that had been dormant for decades.

The change in the regime that took place in 2000, after 70
years of Institutional Revolutionary Party (PRI) hegemony, was
like oxygen for the political system, breathing new life into
society as well, which caught sight of an enormous opportunity
to influence the governmental agenda, and managed to do
so. Seldom had civil society been seen with the impetus that
would conclude in legislation of this import. The transition to
democracy brought with it a novel element without which it
would be very difficult to consider Mexico a democratic system
today. Transparency of government actions and the right to
access to public information converged in a substantial idea:
bringing down the old edifice of the political system that had
been built without windows and with a tiny door through
which only a chosen few could pass. The rest of the popula-
tion was alien to what went on behind those high, dark walls.

The result of this institutional arrangement was predic-
table. Corruption had grown alarmingly. Enclosed spaces fur-
ther decomposition; mold takes over everything and the air
becomes unbreathable. The remedy for this decomposition
was simple: open up the spaces, the windows, and the doors
so that air, light...and the eyes and ears of the citizens could
come in. U.S. Supreme Court Justice Louis Brandeis put it
very simply and profoundly when he said that the light of the
sun is the best disinfectant and electric light, the most effec-
tive policeman.* And, in effect, everything done under the
mantle of secrecy and in the shadows cannot be good for so-
ciety. If the decision-making process is hidden, something
bad will happen.

The defenders of opacity or operating in the shadows will
argue that it is necessary. Bentham already said that he did
not try to negate that secret policies avoided certain incon-
veniences, but that he did not doubt that in the long run, they
caused more than they prevented.” For that reason, as Bentham
himself said, the more political power is exposed to innumer-
able temptations, the better it is to give those who wield it

more powerful reasons to resist them. But public monitoring
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Transparency and the right
to access to public information converged
in a substantial idea: bringing down
the old edifice of the political system,
built without windows and with a tiny door
through which only a chosen few could pass.

is the most constant and universal of all of these reasons. The
body politic forms a tribunal, one that is worth more than all
the others together.®

For 70 years, the Mexican political system made public
issues private, a matter for the elite. Only “the rulers” had
access to information. Paradoxically, that same closed atti-
tude gradually asphyxiated the system itself, like in the story
of the miser who, to prevent anyone from taking his money
away from him, locked himself up in a safe until he died of
starvation. That is, no matter how strong a system is, sooner
or later, it needs oxygen, new ideas, different actors. Mikhail
Gorbachev realized this 25 years ago when he sent the world
a kind of cry for help and a governmental program: glasnost
(“transparency”). No one could have imagined that the so-
called Soviet bloc —and there is no better word to describe
a closed system than the word “bloc”™— which seemed so solid
and developed, was crumbling because of a lack of light, of air,

of social participation. Gorbachev’s diagnosis was electric:

An impartial, honest look led us to the logical conclusion that
the country was on the verge of a crisis. ...We need public orga-
nizations to function in a healthy, vigorous way, new kinds of
activity for the citizenry; in short, a broad democratization of all
aspects of society....We want more openness about public
issues in every sphere of life...as never before. We need no more
dark corners where the mold can reappear, where everything
we have begun a resolute struggle against can begin to accumu-

late. Glasnost is an effective form of public control.”

Neither politicians nor those in public service “can be a
caste living behind the backs of the citizens, forging their
alliances, relations, plans, and projects behind the backs of
the citizens, without the latter ever being able to penetrate
that world.” In a democracy, the citizens have the right to
be informed of what their government is doing so they can
decide if they ratify their trust in it through their vote or if,

to the contrary, they demand someone assume responsibility
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In a democracy, citizens have the right
to be informed of what their government is doing
so they can decide if they ratify their trust in it or if
they demand someone be hold responsible.

and sanctions be imposed. If each government action is scru-
tinized by tens of thousands of eyes, it will be very difficult
to actirresponsibly or commit acts of corruption. An Orwellian
state turned upside down.

While today we must celebrate that we have a Federal
Law of Transparency and Access to Public Governmental
Information, this does not suffice if we do not take it to its
ultimate consequences. In Mexico, the governing class likes
very much to sail on the surface and not get to the bottom of
things. In short, it is expert at simulation, which is why we must
not be satisfied with there being transparency and access to
information, but must rather get at the root of government
actions, which involves the decisions implicit in the docu-
mentation put at our disposal. This is the only way we can go
past the epidermis to the neuralgic center of the control of
power, and that is accountability, which we will analyze in

the next section.

CURRENT SITUATION

Before reflecting on how we are doing, we should underline
some of the essential characteristics of our law: a legal reason
is not required for requesting information; any person can do
it; he or she does not even need to be a citizen. In addition,
the publication of certain minimal information on web sites is
obligatory; the right to make complaints exists (called a
request for review); and an autonomous body has been set
up called the Federal Institute for Access to Information (IFAI).
Thus, we can talk about advances, but also of resistances and

unresolved issues.

ADVANCES AND RESISTANCES

Taking advantage of the dizzying progress in information tech-

nology, the IFAT has developed an electronic system to handle
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requests for access to information that allows any individual
to request information and documentation about the exer-
cise of the attributions of more than 240 federal government
bodies.” Thanks to this tool, more than 640 000 requests for
information have been handled, with the number growing
every year.'” Of these, around 94 percent have been re-
sponded to, while the other 6 percent have been the subject
of complaints that have forced the IFAI to intervene.

It should be noted that some of the requests have not
been well received. On the one hand, because they imply
additional work, and, on the other hand, because officials
feel their territory has been invaded (how is it that someone
dares ask them something or ask them for a document that
is “their property™). The questions make them uncomfor-
table because “all questioning is an incursion [and because]
when the question is asked as a means of power, it cuts like
a knife in the body of the person questioned. They may be
unimportant, superficial things, but they have been extracted
by someone unknown. At the end of the day, a question is a
kind of dissection” that allows us to get a look,!" colloquially
speaking, at the government’s “guts.” And officials do not like
that. The intrinsic aspect of power is secrecy. Writer Elias
Canetti says that “secrecy is in the very marrow of power.”!?
For that reason, trying to know them is to want to disrupt the
essence of those who rule; it strips them naked. This is the
reason the Leviathan (authoritarianism) will never cease its
attempts to return to the time in which it shared no decision,

no information with anyone. As the Marquis de Croix used
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to say supremely unconcernedly, “the subjects of the Great
Monarch who sits on the throne of Spain must know that
they were born to be quiet and obey and not to reason or ex-
press an opinion on the high matters of state.”* What those
in power do not like is for there to be citizens instead of sub-
jects. The former like peeking into the corners of power to
reason and express opinions, while in contrast, subjects are
submissive and leave governments and their secrets in peace.
As Escobedo says, “authoritarianisms live on with subjects,

not with citizens.”"*

PENDING ISSUES

The exercise of this right has brought out into the light di-
verse topics that deserve government attention and constant
demands by the citizenry. The first is that the government
lacks statistics. Many requests for information cannot be
answered or are responded only partially because the statis-
tical data simply does not exist. Several questions arise out
of this: without statistics, without hard data, how are deci-
sions being made? What are the criteria for knowing whether
a public policy has worked or not in the last decade —let us
not demand more than that— so it can be rectified or adjust-

ed? For example:

a) In 2010, a request was made to the State Employees
Social Security System (1SSSTE) for information about
different health issues.!” The institution responded
that those data did not exist.

b) A request was made to the Tax Administration Service
(SAT) for the amount of monies collected as income
tax (ISR) and value added tax (IVA) in the State of
Mexico, by type of taxpayer (individual or institution-
al), for the years 2006 through 2009. In its answer, the
SAT said that the information requested did not exist on
that level of detail, since it only had the kind of data
requested nationally (File 615/10).

¢) Another request was made to the SAT about the number
of cases in which it had had to pay reparations to tax-
payers after having lost a tax case before the Federal
Court of Fiscal and Administrative Justice (TFJFA),
including the amount involved and the trial file number.
The response was that the institution “does not have any
document containing the statistical information with the
level of detail requested” (File 4260/10).
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The IrFal has developed an electronic system
to handle requests that allows any individual
to request information and documentation
about the actions of more than 240 federal
government bodies.

Another problem is related to the quality of the infor-
mation provided. That is, there is a great deal of information
available, but is it quality information? Is it verifiable? Is it
useful for making decisions? The answer is not always yes.
In addition, the defects in archive preservation are of concern
since, if this law turns on the existence of the documentation,
if the documents do not exist or are impossible to consult,

the law has no meaning.'

TRANSPARENCY OR ACCOUNTABILITY?

Making governmental purchases transparent or having access
to certain documents should not be understood as ends in
themselves, but as a means whereby citizens, once informed,
will be able to demand accountability from those in govern-
ment. Society not only requires documents, but also wants
explanations.

Accountability is more than access to information; it is
the following step, it is the aim of the system, the final end.
[t is useless to know a highway or a clinic cost a certain amount
if we cannot know who decided to build it and why that
option was better than others. This gives us the certainty that
it was done taking into consideration the greatest benefit to
society and that it was not a discretionary decision. Even if
the money is “correctly” disbursed —that is, nobody steals
a cent— if it is an unnecessary public work, that is another
kind of corruption.”

For Andreas Schedler, accountability allows the citizenry
to demand that public officials report on their decisions, but
that they also explain their decisions and provide the argu-
ments underlying public policies and their implementation.'®
Society does not want information per se; as we said before,
it wants information to be able to evaluate the government
and, if necessary, to sanction it. Sergio Lépez Ayllén and
Mauricio Merino have concurred with this, saying, “Account-

ability by governmental agents is about the exercise of fa-
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culties and for that reason, there can be no supervision or
judgment of it without information about the decisions pub-
lic authorities make in the exercise of their attributions,
about the procedures they follow to do so, and about the
results they obtain.””

Accountability makes it possible to avoid falling into what

Jonathan Fox calls “opaque (or diffuse) transparency,” which

refers to forms of dissemination of official information that
do not reveal how institutions perform in practice, whether
in terms of how decisions are made or what the results of
their actions are. This is to be contrasted with “clear transpar-
ency” —that is, accountability— which sheds light on in-
stitutional behavior, specifying the responsibilities of their
officials, particularly with regard to decision-making.?* KM
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