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E
ven if they are only the tip of the ice-
berg in relationships among states, in -
ternational treaties can be considered

the highest form of concretizing international
communications and their interpretation is the
natural continuation of that communication.

By interpretation of a treaty, we understand
the analysis of its text, taking into considera-
tion its authors’ intentions, and its application,
which is directly associated with the future
development of relations among states. There -
fore, a treaty is at the same time the goal of past
diplomatic activity and the beginning of future
relations.

To analyze the importance of interpreting
treaties and their effects on international com -
 munications, we must use interdisciplinary tools
from international relations and law.

The North American Free Trade Agree ment
(NAFTA) suffices as an example; it has always
been controversial in the three countries in -
volved, from its creation up to its application,
both politically and legally. In NAFTA, these
issues are inseparable, particularly if we focus
on how the interpretation can influence rela-
tions between states and if we ask ourselves if
international law plays its role as a regulator of
the international system.

From the legal point of view in general and
that of the treaties in parti cular, interpretation is
not a mechanical, objective action, but rather a
complex, equivocal process that allows for plac-
ing theoretical approximations along the con-
tinuum between a strictly literal and a teleo-
logical interpretation, that is, one which also

takes into ac count the treaty’s objective. In
addition, external factors such as the inter-tem -
porality and the subjectivity of the actor-inter-
preters also intervene.

International guidelines about the interpre-
tation of international treaties basically con-
verge in the 1969 Vienna Convention on Treaty
Law and the findings of the International Court.
Nevertheless, although interpretation is quite
re gulated, some vacuums exist in which the
autho rity of international law is limited in the
international system. In addition, interpretation
is subject to abuse by states which hide their
own interests behind different possible inter-
pretations of norms.

As a result, the interdisciplinary fo cus using
politics and international law makes it possi-
ble to understand that international law is not
a closed juridical system, above the internatio n -
al system, but that it is linked to politics and
the will of states, which are sovereign actors
for all effects.

There are several positions situated be tween
positivist and realist theories about the role of
law in the in ter national system. The former
aspire to a rule of law, that is a system in which
law is the absolute entity; the latter maintain
that states do not behave based on the law, but
based on their own interests and their power.
Between these two extremes and other theories
like liberalism and those that have emerged
from new studies about globalization, we find
the opinion of Andreas L. Paulus, according to
which law and international politics influence
each other reciprocally and neither dominates
the other.2

The behavior of states based on and vis-à-
vis different aspects of interpretation depends
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a great deal on the dual nature of trea -
ties: they are si mul taneously a conse-
quence of the dialogue among states
and the cause of their interaction. They
are the result of interest-based politi-
cal thinking and at the same time a le -
gitimate source of law. As Robert O.
Keohane and the theoreticians of the
constructivist school, like Harold H.
Koe and Friedrich Kratchovil,3 propose,
in dealing with treaties, we must always
keep in mind the three elements that
make them up and mutually influence
each other: interests, institutions and
belief systems.4 Or, as Anne-Marie
Slaugh ter maintains, broadening out
this vision, treaties play a role of per-
suasion and justification in forming the
identities of international actors and,
as a result, of interests, which in turn
give rise to norms.5

In addition, the dual nature of the
treaties lead to the recognition of the re -
lativity of the interpretations of the rules.
Attila Tanzi explains this by treaties’
general nature and imprecision which,
in turn, are the result of the compro-
mise among the divergent interests
involved in the process of producing
norms.6 From this is de rived the pos-
sibility the states have, spurred by pro -
found interests to ra tionally defend
con trasting interpretations and the op -
portunity of hiding their own interests
behind a defensible argument, making
difficult the conci liatory work of bod-
ies like ad hoc arbitration panels or the
International Court of Justice that gen-
erally adopt an orthodox interpretation.

NAFTA is a good example of this dual
nature of treaties: it was born of the
interests of the parties involved in esta b -
lishing a free trade area and many
institutions, procedures and domestic
needs of the states have changed to
make fulfilling these objectives possible.

NAFTA contains articles pursuant
to its own interpretation and refers to
the 1969 Vienna Convention on Treaty
Law. Its Chapter 20 also includes a con -
troversy resolution mechanism, pur -
po sely established to solve or clarify
differences regarding interpretation by
the parties. This mechanism is di vided
in a political-diplomatic phase in which
ministers and experts meet to talk about
the issue, and a legal phase in which an
arbitration panel is established, a neu-
tral body made up of members of the
two conflicting parties which makes
decisions about the interpretation of
the text of the treaty and makes recom -
mendations about the states’ behavior.

Although it has resolved some dis-
putes successfully, this mechanism has
its limits. Whether during the entire
political-diplomatic phase before the
establishment of the arbitration panel,
or after the panel has made its rec-
ommendations, the states will have to
decide if they take the controversy to
the following levels of the resolution
mechanism or if they accept what the
treaty says. In many cases, in order to
maintain their good relations and save
their own reputations, the parties have
decided not to resort to the formal me ch -
anism, even though the controversy and
differences in the treaty’s application
continue to exist.

Therefore, it turns out that law and
politics interact, simultaneously pro-
tecting the state’s internal and exter-
nal needs. In other words, it could be
said that politics seems to be at the
bottom of all NAFTA’s trade and legal
matters, leaving certain spaces in which
as a legal instrument, it manages to re g -
ulate re lations among states and have
an impact on political interests, and
other spaces in which it will always
be the state which will decide about

interpretations of the treaty, and there -
 fore about their behavior vis-à-vis the
others.

Taking into consideration the areas
analyzed —the law, the interdiscipli-
nary intersection of politics and inter-
national law and the study of NAFTA—
and applying to international commu-
nication the circularities found by Pau -
lus in his reflection about the link be -
tween law and international politics, by
Keohane in the nature of treaties, and
those observed in the study of NAFTA,
we can conclude that the in ter pretation
of treaties influences and is in turn in flu -
enced by the behavior of states accord -
ing to a circular dynamicwhich oscil lates
between the rule of law and a realist lo g -
ic in the international sphere.
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