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Portico

Nos complace presentar este nimero de Norteamérica, revista académica, en cuyas
paginas proseguimos el didlogo y el intercambio académico iniciados en los ntimeros
anteriores, con el propésito de profundizar y problematizar, desde distintas perspec-
tivas disciplinarias, politicas y tedricas, los problemas sociales, politicos, econémicos
y culturales que atafien a las tres naciones que integran la zona.

Quizds algunos de los problemas de mayor interés abordados por varios de los
articulos y ensayos que aparecen en este niimero son aquellos relacionados con el
impacto, a nivel local, de los fenémenos que se asocian con procesos globales y trans-
nacionales tales como las grandes migraciones o los problemas de seguridad transfron-
teriza. Igualmente relevante resulta el tema del multiculturalismo, en especial dentro
de las sociedades constituidas por diversos grupos étnicos, el cual nos conduce a la
necesidad de volver a pensar no sélo sobre el asunto de la identidad nacional sino
sobre la posibilidad y el alcance de la genuina integracién social entre socios comer-
ciales, yendo mds alld de los limites estrechos de una cierta conceptualizacién del
multiculturalismo, entendido éste meramente como un mercado diversificado.

Asimismo, el lector hallard aqui, por ejemplo, una reflexién que ubica el fené-
meno de la migracion en el contexto de una larga historia de flujos migratorios entre
Canad4, México y Estados Unidos, trazando su trasfondo histérico y comprendiendo
asf las especificidades de la actualidad, a tal punto que en mas de un caso las rela-
ciones bilaterales existentes, cualesquiera que sean, llegan a determinarse en buena
medida desde la 6ptica de la migracién. O el lector también podrd encontrar un tra-
bajo donde se estudia la transformacién de la expresién artistica tradicional en las
comunidades nahuas de Guerrero, la cual incorpora temadticas y técnicas novedosas
para plasmar experiencias individuales y colectivas de reciente aparicién.

En este sentido, algunos de los textos incluidos responden a la necesidad de
analizar problemas locales dentro del &mbito internacional dada la creciente y com-
pleja integracién econémica y politica caracteristica de nuestro tiempo, como lo se-
fiala Christopher Hill en la entrevista de este ndmero.
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Creemos que conviene, en ciertos casos, identificar y analizar los detalles de si-
tuaciones particulares, mas que ubicar las discusiones en el nivel de la generalidad,
para mejor comprender los retos y obstdculos que hoy enfrentan distintos actores,
desde los habitantes de pequefias zonas remotas de México hasta los organismos
internacionales.

Por otro lado, se vuelve cada vez méds imperiosa la necesidad de tomar en con-
sideracién las dimensiones culturales del acontecer politico y econémico a la luz del
auge que han ido cobrando fenémenos tales como el fundamentalismo religioso y
el atavismo, o las diferentes maneras en que la experiencia vital de abandonar el
pais de origen afecta identidades, précticas cotidianas, relaciones sociales e imagina-
rios colectivos.

Al igual que lo hemos hecho en ndmeros anteriores cerramos con una “Crono-
logia” de los principales acontecimientos nacionales, binacionales y trinacionales en
la regién con el propésito de ofrecer a nuestros lectores una herramienta ttil para la

reflexién y la investigacion.

Nattie Golubov
Ignacio Diaz de la Serna



Portico

We are pleased to present this issue of Norteamérica, revista académica, in which we
continue the academic dialogue and exchange begun in previous issues with the
aim of deepening our understanding of the social, political, economic and cultural
problems the three nations in our region face, examining them from different polit-
ical and theoretical standpoints and those of different fields of inquiry.

Perhaps one of the problems of greatest interest explored by several articles and
essays in this issue is the local impact of phenomena associated with global and
transnational processes, like large migratory flows or transborder security. Equally
important is the theme of multiculturalism, particularly in societies made up of dif-
ferent ethnic groups, which leads us to the need to rethink not only national identi-
ty, but also the possibility and scope of real social integration among trade partners
beyond the narrow limits of a certain conceptualization of multiculturalism that
sees it merely as a diversified market.

The reader will also find here, for example, a reflection placing migration in the
context of a long history of migratory flows among Canada, Mexico and the United
States, tracing a historic underlying reality that allows us to understand the specif-
icities of today’s situation, to the point that in more than one case, existing bilateral
relations, whatever they may be, are determined greatly from the standpoint of migra-
tion. Or, the reader can look at a study of the transformation of traditional artistic
expression in the Nahua communities of Guerrero, which incorporates novel themes
and techniques to express recent individual and collective experiences.

Some of the texts answer the need to analyze local problems in the internation-
al sphere given the growing, complex economic and political integration of our
time, as Christopher Hill also points out in the interview we publish in this issue.

We think that in certain cases, we should identify and analyze the details of spe-
cific situations more than hold discussions at a general level, in order to better under-
stand the challenges and obstacles that different actors face today, from the inhabitants
of small, remote locations in Mexico, all the way to international bodies.
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The need to take into consideration the cultural dimension of political and eco-
nomic events becomes increasingly pressing in light of the upsurge of religious fun-
damentalism and atavism, or the different ways in which the life experience of leaving
one’s country of origin affects identities, daily life, social relation and collective
imaginaries.

Like in other issues, we close this one with a chronology of the main national,
bi-national and tri-national events in the region in order to offer our readers a use-

ful tool for reflection and research.

Nattie Golubov

Ignacio Diaz de la Serna
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ABSTRACT

Key words:

Legitimizing Neoliberalism Rather
than Equality: Canadian Multiculturalism
in the Current Reality of North America

LIETTE GILBERT*

This article argues that the multiculturalism policy and its implicit link to immigra-
tion policy have been instrumental in redefining a Canadian imaginary in the 1970s
and early 1980s. Criticism of multiculturalism has ranged from a conservative per-
spective believing that the policy is divisive and has gone too far, to a postcolonial
critique emphasizing that the policy has not gone far enough to de-marginalize
non-white Canadians’ experiences. Adding to this wide ranging criticism, this article
suggests that in the last two decades, multiculturalism has abandoned its perceived
inclusionary framework in favor of a commodification paradigm. Multiculturalism
was championed as a competitive advantage in the discussion of North American
free trade and integration. Following the events of September 11, 2001, multicul-
turalism has been simultaneously framed as a security risk and a casualty. In the new
North American reality of economic integration and security cooperation, multi-
culturalism and immigration policies have been co-opted into a neoliberal rational-

ity, legitimizing security and prosperity rather than diversity and equality.

multiculturalism, national identity, national unity, immigration policy, Canada-U.S.

relations, continental integration, security agenda.

* Faculty of Environmental Studies, York University. <gilbertl@yorku.ca>. My sincere thanks to the two
reviewers and Leela Viswanathan for their thoughtful and attentive comments on this paper.
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INTRODUCTION

The Canadian policy of multiculturalism has existed for almost four decades.! Two
generations have now grown up with and within it, and sometimes can only with
difficulty imagine that Canada was once not considered a multicultural nation.
Outside of Canada, after its vast geographical size, multiculturalism is probably the
country’s best known image. Yet for others, the official status of multiculturalism
may have been either a motivating factor to seek a better life in Canada or a legit-
imization of their immigrant experiences in Canada. In recent years, multiculturalism
policy has become a predominant discourse of Canadian national culture. Multicul-
turalism fosters a new Canadian identity based on an ensemble of different cultures
and on the specificity of each group, making it possible for people to maintain their
own cultural practices and allegiances to their countries of origin while embracing
and contributing to a redefined Canadian identity. But as people of diverse origins
could identify themselves as Canadian, it became even more difficult for all Cana-
dians to define what constitutes Canadianness because of the plurality of their his-
torical and contemporary experiences, affiliations, and particularly strong regional
allegiances that have long challenged the unitary expectations of the nation-state.
Yet, multiculturalism as a national cultural project consolidated a new and more
inclusionary Canadian national identity.?

This article argues that the multiculturalism policy was quite successful in redefin-
ing a Canadian identity in the 1970s and early 1980s. Canada’s policy of multicultur-
alism has been generally contested for both weakening national unity by encouraging
immigrant and ethnic so-called “minorities” to maintain their own cultures or further
marginalizing some cultural traditions and deflecting the discourses and claims for
resistance and social justice (Bannerji, 2000).> Adding to this wide ranging criticism,

1 Multiculturalism is a concept used in reference to Canada’s governmental policy, but also to the social real-
ity of cultural diversity in the Canadian population, and to a philosophical ideal of cultural pluralism (Kallen,
1982). Himani Bannerji (2000) differentiates multiculturalism from above (policy) from multiculturalism
from below (socio-demographic diversity and ideal that prompted the policy). That point is also made by
James Tully (1995) when he argues that cultural diversity has always existed but has not been recognized
as such by dominant powers.

2 Given the social diversity of Canada from the Atlantic to the Pacific to the Arctic coasts, it is difficult and in-
deed misleading to speak of Canadian identity in the singular. Social differences and inequalities duly noted here,
Canadian identity is used here in reference to the identity of a political community. As Parekh (2000: 231)
argues, “[T]he shared view of national identity has a particularly important role in a multicultural society
because of its greater need to cultivate a common sense of belonging among its diverse communities.”

3 The language of multiculturalism in Canada profoundly contradicts the idea and ideal that no one group
should take precedence over any other (Drache, 2004). Bannerji (2000: 111) has argued that the discourse of
multiculturalism “is concocted through ruling relations and the practical administration of a supposed rec-
onciliation of “difference’”. The minority /majority framework illustrating the relations between dominated
(ethnicized) group and dominant group (the so-called “founding nation groups”: British and French) is still

12
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this article suggests that perceptions of multiculturalism changed in the last two
decades, quietly transforming from a predominantly inclusionary language to a com-
modification debate emphasizing competition, individual responsibility, and contri-
bution. Multiculturalism became a competitive advantage in the discussion of North
American free trade and integration and has been seen as a security risk since the
events of September 11, 2001. In recent years, multiculturalism and immigration poli-
cies have also been increasingly affected by security measures and the concomitant
erosion of rights. This article examines the new pressures of continental integration,
policy harmonization, and the security agenda on multiculturalism in the context of
neoliberalism. Neoliberalism here refers to a set of economic policies that have enabled
a globalized economy by maximizing competition and free trade through economic
deregulation, elimination of tariffs, and other market-friendly policies. Economic
liberalism has sought to minimize interference from political institutions and to chal-
lenge welfarism (Larner, 2000). I argue that in the current North American reality of
economic integration and security cooperation, multiculturalism and immigration
policies have been co-opted into a neoliberal rationality legitimizing security and
prosperity rather than diversity and equality.

CHARTING THE UNEXPECTED

Adopted in 1971, the policy of multiculturalism signified Canada’s normative recog-
nition of its socio-cultural pluralism characterized by the diversification of immi-
gration, self-determination claims by Aboriginal groups, and the rise of Québécois
nationalism in the 1960s.* The policy of multiculturalism coincided with the liber-
alization of Canada’s immigration policy as a way to end the de facto White Canada
immigration policy. Census figures of 1961 indicate that 85 percent of immigrants
came from Europe (of which, 34 percent came from the United Kingdom), 10 percent
from the United States, and the remaining 5 percent were of different non-European

generally used and reflects the inequalities between groups. Expressions such as “ethnic” and “immigrant”
encode a similar “us” and “them” relationship. Combining ethnic or immigrant with minority / minoritization
accentuates difference and otherness. Ethnicity is a power relation and comes to designate non-dominant.
Dominant groups are also “ethnic” but their power over other groups often “de-ethnicized” them. “Immigrant”
describes a person not born in Canada but the term is often used to also describe second and third generations.
In the multicultural language, “ethnocultural” becomes the favorite term to describe “ethnic” or “immigrant”
groups of different cultures. All these concepts are politically-contested, but for purposes of fluidity, I chose not
to put them in quotation marks in the text. T have completely avoided the use of “visible minorities”, an official ca-
tegory describing non-white people and emphasizing both a sense of difference and peculiarity (Bannerji, 1993).

* Antecedents to the policy can be traced back to the nationalist claims of the 1930s and the post-World War IT
programs designed to unite Canadians in war times (Abu-Laban and Gabriel, 2002).

13



LIETTE GILBERT

NORTEAMERICA

origins. The new Immigration Regulations of 1962 were to abolish the overtly dis-
criminatory selection and admission criteria for prospective immigrants. No longer
would immigrants be denied admission based on their nationality, ethnic group,
occupation, lifestyle, climatic unsuitability, or perceived inability to assimilate in Ca-
nadian society.” While the new regulations were to open the immigration process to
non-European immigrants, existing European immigrants retained the right to sponsor
family members insuring a relative flow of white immigration for years to come.
The introduction of an official policy of multiculturalism by the Liberal govern-
ment of Pierre Elliott Trudeau in 1971 was the unexpected result of a Royal Com-
mission on Bilingualism and Biculturalism established in 1963 to assess the state of
French-English relations throughout Canada.® The commission’s public consulta-
tions revealed that other ethnic groups, predominantly White Europeans of non-
French and non-British descent,” objected to the bicultural-bilingual model. Thus,
the commission’s original mandate to assess cultural dualism soon uncovered a far
more complex multicultural reality and growing concerns around issues of accul-
turation, linguistic diversity, and cultural heritage. The commission’s final report,
released in 1969, recommended that Canada officially value its multiculturalism and
multilingualism. However, with the adoption of the 1969 Official Languages Act
formalizing English and French bilingualism in Canada, the Trudeau government

instituted a policy of multiculturalism within a bilingual framework.?

5 The abolition of discriminatory criteria for selection and admission in immigration policy was linked to
the Canadian Bill of Rights enacted in 1960. The Bill of Rights provided fundamental civil and political
rights for all Canadians —and therefore to future Canadians. The Bill of Rights was subsequently replaced
in 1982 by the more comprehensive and constitutionally enshrined Canadian Charter of Rights and
Freedoms.

¢ In the early 1960s, proponents of Quebec’s révolution tranquille (quiet revolution) requested the creation of
an independent federal commission to assess the subordination of the Francophone “minority” to the Anglo-
phone “majority”. The Royal Commission of Inquiry on Bilingualism and Biculturalism (Commission Royale
d’Enquéte sur le bilingualisme et le biculturalisme) was established on July 19, 1963, to conduct a series
of regional meetings across Canada in order to directly gather the pulse of French-English relations on
issues such as language, education, labor, media, among other topics. Additionally, the commission had
the mandate to assess the extent of bilingualism in the federal administration, and the opportunities for
Canadians to become bilingual in English and French.

7 “Ethnic” groups are usually understood in Canada as groups of non-British, non-French or non-Aboriginal
origin. Such groups are also referred to as “immigrant” groups, “minority” groups or “ethnocultural”
groups. British and French groups are also “ethnic” and “immigrant” but their majority status have his-
torically dominated their relations with other groups, including Aboriginal peoples.

8 Canada’s de facto bilingualism has been predominantly geographically concentrated in Montreal, in the
national capital of Ottawa and in some regional pockets (Northern Ontario, Eastern Townships and Mani-
toba). Only the province of New Brunswick is officially bilingual. However, it is important to recognize
that already in the 1970s, there were numerous pockets of non-official bilingualism (English or French and
Italian, German, Ukrainian, Mandarin, Punjabi, Arabic, Urdu, Tagalog, or Tamil, among many others) pret-
ty much all over the country and notably in major Canadian cities.

14
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Revised in 1988, the Canadian Multiculturalism Act emphasized legislative re-
form for equal opportunity and equal protection of all groups.® The policy’s main
interest went from reproducing cultural traditions (folklore activities and heritage
languages) in the 1970s to promoting institutional reform in order to alleviate racism
and systemic discrimination experienced by many ethnic and immigrant groups. In
its new legislative form, multiculturalism was redefined as an attribute of Canadian
society and identity, as a means of development, participation and inclusion, as a
model of social interaction, and as a medium of communication (Canadian Multi-
culturalism Act, 1988). It then became the official policy of the Canadian government
to promote the full and equitable participation of individual and communities of all
origins in shaping all aspects of Canadian society and to foster the appreciation of
Canada’s diverse cultures. A new emphasis on individual rather than collective rights
sought to inculcate an attachment to Canada as a whole through identity, partici-
pation, equality, and justice (Abu-Laban and Gabriel, 2002).

MuLTticuLTurAL CRITICISM

Will Kymlicka (1998: 58), one of the most prolific scholars and defenders of the mer-
its of Canadian multiculturalism, writes:

Multiculturalism has provided a useful organizing principle around which to debate the
changing terms of integration of immigrant groups. It affirms a few clear principles
regarding the renunciation of both racial exclusion and coercive assimilation, and focus-
es attention on an important set of issues regarding the kinds of mutual adaptations
involved in immigration. It helps us debate what we can expect from immigrants in
terms of their integration into mainstream society, and what immigrants can expect from

us in terms of accommodation of their ethnocultural identities.

This is the dominant discourse of the multiculturalism policy that is routinely
and internationally cited as the successful example of peaceful social coexistence and
political recognition of diversity. Notwithstanding the ambiguity of words like inte-
gration, adaptation and accommodation, which have become part of the natural-

° The Multiculturalism Act of 1988 is anchored in the Charter of Rights and Freedoms (see Sections 15 and 27),
and officially linked to the Immigration Act, the Canadian Human Rights Act, the Employment Equity
Act, the Hate Crime provision in the Criminal Code, the International Convention on the Elimination of All
Forms of Racial Discrimination, and the International Covenant of Civil and Political Rights (as stated in
the preamble of the Multiculturalism Act, 1988).
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ized political language of multiculturalism, Kymlicka’s assessment of the Canadian
policy points to three basic problems.

First, multiculturalism in Canada has been articulated around national and
ethnocultural differences linked to immigration. Although not mutually exclusive,
other expressions of diversity (e.g. gender, sexuality, language, status, or other cul-
tural differences) are rarely included in the discourse of multiculturalism. The result
has been that some groups are, in the popular multicultural jargon, to be “accom-
modated, tolerated or celebrated” more than others. Second, multiculturalism as a
policy can be attached to Canada as a whole but in practice, immigration has con-
centrated in the particular major urban areas of Toronto, Vancouver and Montreal.
Hence, many cities and regions in Canada could be described as predominantly
“mono-cultural.” Third, while the policy of multiculturalism created a more inclu-
sionary discourse for ethnic and immigrant groups, it still assumes the presence of
a dominant group. This assumption is based on the persistence of Canada’s “two-
founding-nations” model putting groups of British and French origins in a privileged
position. That multiculturalism nowadays recognizes that expectations of immi-
grants and the host society are mutually negotiable (yet predominantly fixed by the
latter) is an admission of the persistence of such a framework (Razack, 2002; Bannerji,
2000). In many white settler’s societies (such as Canada, Australia, and the United
States), sharing similar colonial history, the predominant national discourse privi-
leges the idea that people of European descent are the original citizens and obliterates
any reference to the racist dissemination of indigenous people and labor exploitation
of people of color (Razack, 2002; Bennett, 1998). Not surprisingly, multiculturalism has
had very little appeal for Aboriginal people and Québécois. Multiculturalism rele-
gated both groups to “equal” rather than “special” status with other non-English
cultural groups (Bannerji, 2000; Kymlicka, 1995).

After 500 years of repression throughout which every possible means of des-
truction and assimilation has been deployed by administrators, missionaries, and
educators, Aboriginal peoples find the concept of multiculturalism quite suspect
and irrelevant (Abu-Laban and Gabriel, 2002). Preceding any form of Canadian
government, Aboriginal peoples were characterized by a great diversity of cultures
and practices.!? Aboriginals were not only excluded from Canada’s “two-founding-
nations” paradigm; they were consistently trapped between the French and English

10 Aboriginal peoples in Canada include First Nations (52 nations speaking different languages and living
in more than 610 communities), Métis (persons of mixed Aboriginal and European ancestry living in var-
ious provinces), and Inuit people (living in Artic Canada). According to the 2001 census, Aboriginal people
represented a little more than 3 percent of Canada’s total population. This includes approximately
600 000 First Nations, 290 000 Métis and 45,000 Inuit people.
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divide. Canada’s colonial constitutional regime, and more specifically the multicul-
turalism policy, failed to recognize Aboriginal cultures, forms of self-government,
and languages. Multiculturalism has been unconcerned by indigenous land claims,
treaty rights, and self-determination. Its sole consequence has been to further mar-
ginalize indigenous claims by legitimizing colonial and immigrant experiences.

At a time when Quebec was attempting to redefine itself as a modern and dis-
tinct society, the policy of multiculturalism appeared as an attempt to relegate Quebec’s
historical status of “founding group” to that of one ethnic group among others. Partly
as a reaction to a federal multiculturalism policy and partly because it better suited
its socio-political particularities, Quebec developed its own policy of interculturalism
in the late 1980s. The ideological assumption of interculturalism is that diversity is not
only something that should be recognized by a host society but instead it is some-
thing that will transform both newcomers and their new society (Juteau, 2002). This
position implies the reciprocal recognition of various cultural contributions (as in
multiculturalism) but also seeks the social convergence of these groups toward the
development of a shared civic identity. In Quebec, the French language is held up as
the medium of convergence of Quebec’s pluralism (which contrasts with the un-
questioned view of English as “a neutral ‘medium of communication’” in the rest
of Canada (Angus, 1997: 25).1! But opposition between Canadian multiculturalism and
Quebec interculturalism has been described as a false debate (Pietrantonio, Juteau
and McAndrews, 1996). Both positions promote a mutual effort of rapprochement
emphasizing social values over cultural characteristics, and institutional mechanisms
for equality over symbolic promotion of diversity. While both systems offer a defi-
nite attempt to move from a cultural paradigm to a more civic and social paradigm,
both institutional models fall short in providing the necessary changes in their dom-
inant traditions and institutions for intercultural claims and struggles against cultural
imperialism (Tully, 1995; Helly, 1993; Pietrantonio, Juteau and McAndrews, 1996).

Immigrant and ethnic groups have been generally more supportive of the mul-
ticulturalism policy (and its bilingual framework).!? In their views, multiculturalism
had symbolically acknowledged the importance of immigration and the diversity
of immigrant experiences and contributions in Canada. The policy initially created
a legitimizing space where immigrant and ethnic groups could pursue demands for
inclusion and access to state resources. Ethnic organizations sought to protect this
newly defined political space by demanding that it be enshrined in the Constitution.

1 The status of English as the dominant national (continental and international) language was never ques-
tioned, even though the policy of multiculturalism operated in a bilingual framework (Angus, 1997).

12 According to Bannerji (2000), some immigrants have come to embrace their “multiculturalized” status
because it means to be integrated, successful, and unproblematic.
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The inclusion of Section 15 on equality rights and Section 27 on Canada’s multicultural
heritage in the Charter of Rights and Freedoms in 1982 thus appears as the high-
light of the policy (Abu-Laban and Nieguth, 2000). Any further attempts to expand
and secure multiculturalism in constitutional politics (notably in the Meech Lake
Accord in 1987 and the Charlottetown Accord in 1992) were unsuccessful.!®

By late 1980s, the ascendancy of neoliberalism and the demise of the welfare state
challenged the foundations of multiculturalism and led to its 1988 revision. Those
discontented with the workings of the multiculturalism policy around the mainte-
nance and enhancement of cultural practices, or what has been called the “song and
dance affairs,” were seen as encouraging stereotyping (Bissoondath, 1994). The 1988
law reasserted the role of multiculturalism in fighting discrimination and promoting
citizenship. This shift also marked a transition from collective to individual rights.
By the early 1990s, financial support for multiculturalism activities had decreased
considerably.!* A report of the Citizens’ Forum on Canada’s Future (known also as
the Spicer Commission) released in 1991 recommended that federal funding for
multiculturalism activities be given only for immigrant orientation, instances of racial
discrimination, and promotion of equality. In 1993, the outgoing Conservative gov-
ernment disbanded the Department of Multiculturalism and Citizenship and trans-
ferred it to a newly created Department of Public Security, but the incoming Liberal
government rapidly shifted multiculturalism to the Department of Canadian
Heritage.

These changes in multiculturalism programs occurred at the time when the
diversification of immigration started to become significant. By the 1980s, Asia had
replaced Europe as the primary source for immigration. In the 1990s, the three top
sending countries were China (11 percent), India (9 percent), and the Philippines (7
percent). This diversification of Canadian immigration and growing flows of refugees
brought biological and cultural differences that appeared more challenging to “accom-
modate” in the dominant society. But the neoliberal shift in the multiculturalism
policy promoting individual rights and responsibilities was about to impose new

13 In 1987, former Canadian Prime Minister Brian Mulroney met with provincial ministers in Meech Lake
to secure Quebec’s consent to the newly patriated constitution. The Quebec government (then led by Rob-
ert Bourassa) presented five conditions to the accord: the recognition of Quebec as a “distinct society”;
veto for Quebec in any future constitutional amendment, greater provincial powers in immigration; fed-
eral compensation in provincial programs, and input for Supreme Court nominations. The accord was
rejected. In 1992, these constitutional issues were defeated in a national referendum known as the
Charlottetown Accord.

14 Funding for multiculturalism has been dwindling over the years. Competition between ethnic organiza-
tions accentuated concerns about representativity and “authenticity” of activities of some groups. After
all, ethnic organizations are not internally homogenous. Interests of ethnic organizations vary along gender
and class lines, age, status, period of arrivals, etc.
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rules of self-sufficiency. Multiculturalism as “productive” diversity rather than a coex-
istence framework became more attractive in the 1990s global and neoliberal climate

of global competitiveness, markets, and trade (Abu-Laban and Gabriel, 2002).

MULTICULTURALISM AS COMPETITIVE ADVANTAGE

The revised Multiculturalism Act (1988) was passed in the climate of an important
national event: the signing of the 1989 bilateral Canada-United States Free Trade
Agreement (FTa) which would be followed by the 1994 trilateral North American Free
Trade Agreement (NAFTA).!® For Canada, these economic policies represented an im-
portant neoliberal step toward embracing a globalized economy by maximizing
competition and free trade through economic deregulation, elimination of tariffs, and
other market-friendly policies.!® Thompson and Randall (2002: 282) have argued that
“free trade was one of the most significant policy issues in the life of the Canadian
nation.” The new neoliberal market reality not only prioritized states’ relationships
with economic actors but also redefined new relations between state and citizenry.
For one thing, the focus on continental integration and global competitiveness con-
veniently deflected political attention from the constitutional debates and welfare
services. Cutbacks in programs, new delivery approaches, and a greater emphasis
on individual self-sufficiency were part of a new prevalent market mentality. The
neoliberal assault on liberal welfarism and democratic values did not necessarily meant
the end of programs or services, but rather transformed them by instilling in them
new rationalities of economic efficiency and individual freedom.

The emphasis on individual responsibility and the concomitant shift of national
discourse from inclusion to contribution imposed a new understanding of multi-
culturalism and immigration. Although immigration has long —if not always- been
dominated by discourses of market needs for labor and entrepreneurialism, Canada
reaffirmed its commitment to attracting and admitting economic immigrants with
its points established in 1967, reaffirmed in 1994, and made more stringent in 2001.
This orientation was defended by the need for national economic development and
global competitiveness, but it can also be seen as a way to privilege highly-skilled
workers in order to maximize individual contributions and integration. Canadian

151 recognize the absence of Mexico in this paper. I also recognize that trilateral North American agree-
ments have been de facto bilateral agreements, i.e., Canada-U.S. and U.S.-Mexico agreements.

16 The biggest concern —and yet an incentive- related to economic integration was, not surprisingly, the
unequal power and asymmetrical nature of economic interdependence between Canada and the United
States, something experienced by Mexico as well in its relations with the U.S.
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immigration’s emphasis on skills served as the basis for a new perception and rep-
resentation of multiculturalism and new terms of integration. Well-educated profes-
sionals are more likely to speak or learn English or French, and thus are deemed likely
to integrate more easily into Canadian society. The economic immigrant, seen as the
ideal immigrant to Canada, is more likely to be self-sufficient and therefore will not
make demands on social programs. However, many economic or independent im-
migrants once admitted in Canada have faced the non-recognition of their foreign
credentials or the dismissal of their foreign work experience. As a result, Bauder
(2003) argued, de-skilled newcomers are excluded from the upper segments of the
labor market, and forced to take jobs outside their professions, most likely joining
the ranks of the disadvantaged. In such cases, multiculturalism exists at the expense
of newcomers’ deception, discrimination and exploitation —the exact processes that
the policy was established to eliminate.

Another contradiction of this policy is that Canada has actually not been able
to attract or retain the best qualified immigrants who often choose to go to the United
States given the higher wages, lower taxes, and better growth potentials (Li, 2003).
According to Li, Canada’s policy of immigrant selection has been reactive and myopic
given the limited supply of “desirable” immigrants qualified to move into the upper
levels of economic globalization. Canada’s problem of retaining skilled residents and
newcomers, or the so-called brain drain, is often decried as the result of a limited
capacity to compete with the United States (Li, 2003: 182). The bottom line is that
immigration has to benefit the national economy so as to not create any economic
or social tensions with existing citizens. The reality is that many immigrants are
economically and politically penalized by national policies before they can even
settle into a new life. Exploited economically by global forces and excluded politi-
cally by national policies, numerous immigrants are “integrated” into the margin-
alized ranks of the new society. Immigration, particularly non-white immigration,
is quickly perceived as “bringing too many cultural and social changes... creating
too many adjustment problems in social relations as well as putting strains on hous-
ing, schools, transportation, and other areas” (Li, 2003: 143) when in fact these areas
were already in a profound state of crisis. Immigrants are therefore forced into the
existing areas of “democratic deficits” of their new society, while they continue to be
described as a challenge and a disruption to national cohesion (Anderson, 2002).

The Multiculturalism Act (1988) and its direct references to valuing diversity
for its invaluable resources in the shaping of the future of Canada quickly extended
to business interests in the 1990s. The new business language of “selling diversity”
(Abu-Laban and Gabriel, 2002), with its emphasis on markets, efficiency, competi-
tiveness, and individualism, was central in the re-articulation of multiculturalism
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both domestically and internationally. In promoting cultural particularism, multi-
culturalism has involved the commodification of ethnic diversity (i.e., ethnic food,
art, cultural productions) and the consolidation of ethnic entrepreneurialism at the
local level. According to Abu-Laban and Gabriel (2002: 12) the “skills, talents, ethnic
backgrounds of men and women are commodified, marketed and billed as trade-
enhancing.” Thus, meritocracy enters the discussion, and the burden of becoming
a “successful immigrant” or “contributing citizen” (i.e., producer/consumer) is com-
pletely shifted to individuals regardless of the conditions of the political economy.

Canada prides itself on the competitive advantage offered by skilled individu-
als of different backgrounds (Canadian Heritage, 2004). This competitive advantage
is expressed specifically by immigrants’ connections to their home countries and the
numerous languages spoken providing a base to improve international relations and
facilitating international business and trade. The economic benefits of multicultural-
ism were clearly stated by former Prime Minister Brian Mulroney in a 1986 speech
appropriately called “Multiculturalism Means Business.” Linking multiculturalism
to the expansion of export markets, Mulroney (quoted in Mitchell, 1993) says:

We, as a nation, need to grasp the opportunity afforded to us by our multicultural identi-
ty, to cement our prosperity with trade and investment links the world over and with a
renewed entrepreneurial spirit at home... In a competitive world, we all know that tech-
nology, productivity, quality, marketing, and price determine export success. But our

multicultural nature gives us an edge in selling to that world.

The idea of multiculturalism as a market incentive to attract global capital and
investments and to strengthen trading links with other nation-states has become a
dominant economic and political discourse. More than 15 years after Mulroney’s
speech, former Liberal Prime Minister Jean Chrétien (2003) endorsed a similar mes-

sage:

We have long understood the central contribution that our multiculturalism policy has
made to the cultural and social fabric of Canadian society. But we have also discovered that
our combined immigration and multiculturalism policies have provided comparative

advantages in an increasingly globalized society.

But the idea of immigration and multiculturalism as a global competitive advan-
tage was not just advanced by Canadian politicians. The Canadian Council of Chief
Executives, a powerful corporate lobby group that led the development and promo-
tion of both Fra and NAFTA and continues to push for further economic integration
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and a common security perimeter, has championed the corporate multicultural
credo.

Canada’s vibrant multicultural communities could become not just a competitive advan-
tage, but our unique selling proposition within the global market for talent. Given the
way global corporations have been evolving, we suggested that Canada could establish
itself as the one place where the multicultural talent pool of tomorrow’s multinationals
could all feel at home, a place where highly skilled people from anywhere in the world
would feel comfortable settling down with their families.

Canada’s openness to the world has been the key to our prosperity for generations.
Our openness to free trade within North America has paid huge dividends over the past
two decades, and left us better prepared for the challenges of global competition. Openness
to greater labor mobility within Canada and internationally has the potential to multiply
these gains in the context of today’s global economic evolution —if we have the courage
to seize the opportunity and if we prepare ourselves to make the most of it (Stewart-
Patterson, 2006).

From a corporate perspective, multiculturalism has been quite instrumental in
redefining Canadian identity, but not necessarily through its intended channel of
“shaping a more harmonious and egalitarian society in which there was a more
equitable distribution of social services” (Thompson and Randall, 2002: 287). The
language of multiculturalism as a corporate incentive became so dominant that even
the Canadian Ethnocultural Council, a non-partisan coalition of national ethnocul-
tural umbrella organizations, agrees that “[m]ore than just being a way to preserve
exotic foods and colourful dances, multiculturalism becomes a tool which this coun-
try can use to develop a decisive competitive advantage in the global marketplace”
(Cipywnyk, 1996). Yet, in practice, corporate multiculturalism has not been without
tensions.

In August 1987, Maclean’s (English Canada’s largest news magazine) featured
Hong Kong investor and real estate developer Li Ka-Shing as the epitome of the suc-
cessful immigrant rising from refugee to multi-billionaire. Li and other Hong Kong
investors have been important players in the global economy and particularly in
Vancouver's real estate development industry. Rapid urban development in the com-
mercial and residential areas of Vancouver by wealthy Hong Kong immigrants has,
however, generated both anger and antagonism. Contentions between old and new
residents ranged from the soaring price of real estate to the razing of Victorian hous-
es and gardens and the perceived destruction of neighborhoods’ character (i.e. White
Anglo-Saxon Protestant identity). Rapid transformation of Vancouver by Hong
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Kong investors raised fears and tested people’s commitment to multiculturalism. Yet,
these investors qualified under Canada’s investor-immigrant entry rules by com-
mitting an investment of $250 000 (currently Can$400 000) and, in return, being granted
permanent residence status. Immigration and multiculturalism were used to smooth
resistance of transnational movement of capital and to justify the economic boost of
Hong Kong investments in Canada (Mitchell, 2004). The major problem of corporate
multiculturalism is that immigrants are expected to be an active part of the economy
without, however, fully becoming a part of the national polity because of suspicion
or discrimination (Samers, 2003).

MULTICULTURALISM AS SECURITY RISk

Following the events of 9/11, media and politicians in the United States hastily
believed that some plane hijackers crossed the border from Canada. Although such
accusations were quickly refuted, they reflected how Canada was perceived as a
hotspot for terrorism and international criminality.'” As a response to the attacks,
the Bush administration implemented a series of domestic laws to fight terrorism
and urge other countries to do so. Initial pressures on Canada focused on immigra-
tion (and by extension, multiculturalism) policy which critics perceived as too liber-
al, lax, lenient, and tolerant, thus, as a security risk. Canada was far more preoccupied
with the slowdown in the movement of goods over the border: long lines of trans-
port trucks and considerable delays in border crossings were translating into sub-
stantial economic losses. As the national preoccupation with the border changed
from a commerce-first to a security-first border, balancing economic competitiveness
and the security agenda, and simultaneously protecting its sovereignty, proved to
be a challenging task for Canada.

Canada enacted its own anti-terrorism agenda composed of a series of laws,
structures, and resources affected to fight terrorism and to protect the U.S.-Canada
border. In October 2001, Canada’s Department of Justice introduced its first ever
national security policy centered on the Anti-Terrorism Act. Anti-terrorism measures
were implemented to strengthen investigation, prosecution, and prevention of ter-
rorist activities at home and abroad. Canada also organized its security measures

17 The allegations were built on the case of Ahmed Ressam, an Algerian man living in Montreal since 1994,
who was arrested in December 1999 as he attempted to cross the U.S.-Canadian border (at Port Angeles in
Washington) with explosives intended to blow up the Los Angeles International Airport. After his arrest,
Ressam reportedly helped U.S. authorities identify people with alleged links to Al-Qaeda and provided
information about training camps in Afghanistan where he had trained in 1998 (PBS Frontline, 2007).

23



LIETTE GILBERT

NORTEAMERICA

around the creation of a new Ministry of Public Safety and Emergency Preparedness
(now Public Safety Canada), officially established in 2003. The new department
became responsible for policy development on all matters of national security, includ-
ing emergency management, policing, and law enforcement, corrections and con-
ditional releases, and crime prevention.'® Initially modelled after the U.S. Department
of Homeland Security, the department endorses a larger definition of national secu-
rity to include natural, industrial, and technological disasters.

Canada’s new anti-terrorism policy was particularly concerned with U.S.-Cana-
dian trade and multiculturalism. The measures of the Anti-Terrorism Act sought to
target people and activities posing a threat to national security while also prevent-
ing the “Canada-U.S. border from being held hostage by terrorists and impacting
on the Canadian economy” (Department of Justice, 2001b). In a news brief, the
Department of Justice makes it clear that the new act has some ramifications for
multiculturalism:

This is a struggle against terrorism, and not against any one community, group, or faith.
Diversity is one of Canada’s greatest strengths, and the Government of Canada is taking
steps to protect it. Measures will be included in the bill to address the root causes of hatred
and to ensure Canadian values of equality, tolerance, and fairness are affirmed in the

wake of the September 11 attacks (Department of Justice, 2001b).1

Multiculturalism also found its way into the creation of a Cross-Cultural Round-
table on Security (in 2004) within the Public Safety Department as a way to keep
policymakers aware of the impact of national security of Canada’s diverse society.
The roundtable is comprised of members of different ethnocultural and religious com-
munities from across Canada (but incidentally none from the two largest Muslim
communities in Toronto and Montreal). The role of the roundtable is to provide
advice to the Minister of Justice and Minister of Public Safety on the promotion and
protection of civil order, mutual respect, and common understanding. As cited in “Se-
curing Our Open Society: Canada’s National Security Policy,” the roundtable is
expected to “be a partnership with all communities to work to ensure that there

18 The Department of Public Safety works collaboratively with five agencies: Canada Border Services Agen-
cy, Canadian Security Intelligence Services, Correctional Service of Canada, National Parole Board, and
the Royal Canadian Mounted Police.

19 These measures of the Anti-Terrorism Act include “amending the Criminal Code to eliminate online hate
propaganda and create a new offence of mischief against places of religious worship or religious prop-
erty; [and] amending the Canadian Human Rights Act to clarify that the prohibition against spreading
repeated hate messages by telephone communications includes all telecommunications technologies”
(Department of Justice 2001b).
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is zero tolerance for terrorism or crimes of hate in Canada” (Privy Council Office,
2004: 2). Although this advisory roundtable is an important symbolic gesture in the
structure of the new national security policy, many human rights and civil liberties
activists fear the impact on citizens of increased police powers in preventive arrests
and investigative hearings, particularly in terms of racial or religious profiling.

Citizens, immigrants, and refugees of Muslim countries have been indiscrimi-
nately perceived as a security risk in the post 9/11 climate. Racial and religious pro-
filing (of Arab or Muslim males or even of Arab and Muslim-looking males) by the
authorities (and at times by the public) has linked multiculturalism and national se-
curity, and immigration law is often used in justifying such actions. Multiculturalism
which sought to unify and legitimize diversity and difference has been therefore
exposed to the reconfigurations of cultural and political discrimination via immigra-
tion regulation (from investigative detention powers all the way to the use of security
certificates for non-citizens suspected of being a national threat).2’ Project Thread in
Toronto exemplifies racial profiling and investigative detention abuse. In the sum-
mer of 2003, 23 Muslim men studying in Canada were arrested by the Royal Ca-
nadian Mounted Police (RCMP) on the suspicion of belonging to an alleged Al Qaeda
sleeper cell (Shephard and Virma, 2003). The men were detained under section 58
(1) (C) of the Immigration and Refugee Protection Act based on “reasonable suspi-
cion that they are inadmissible on grounds of security” (Roach, 2006). In less than
two weeks, what started out as a sensational terrorism case rapidly devolved into
simple immigration offences. However, some men were detained for months while
others were subsequently deported on student visa offences. The RcMP apparently
chose the name “Thread” because the men were connected by a common thread: all
were Muslim, all but one was from Pakistan, and all were enrolled at some point at
the Ottawa Business College of Toronto, a fraudulent business taking students’ money
and not providing courses (Project Threadbare, 2006).

There is also the case of Maher Arar, a Syrian-born Canadian who was detained
by U.S. officials in September 2002 in New York, during a stop-over from Tunis to
Montreal. Despite his Canadian passport, Arar was deported to Syria where he was
regularly tortured for almost a year before being released in October 2003. Arar has

never been charged with any offence in Canada, the U.S. or Syria. A Commission of

20 Five Muslim men suspected of involvement with terrorism have been detained in Canada under security
certificate. The Egyptians Mohammad Majhoud and Mahmoud Jaballah have been detained since June 2000
and August 2001, respectively. Syrian Hassan Almrei has been detained since October 2001. The Algerians
Mohammed Harkat and Adil Charkaoui have been detained since December 2002 and February 2003,
respectively. Charkaoui was also released on strict conditions in February 2005. Harkat was released in
May 2006 (Roach, 2006).
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Inquiry was established in February 2004 to investigate and report on the actions
of Canadian officials in relation to Maher Arar. In its final report released in Sep-
tember 2006, Commissioner Dennis O’Connor found no evidence linking Arar to
terrorist activity but concluded that the RcMP has provided false information to U.S.
authorities. He states:

The rRcMP provided American authorities with information about Mr. Arar that was inaccu-
rate, portrayed him in an unfairly negative fashion and overstated his importance in the Rcmp
investigation... [Although] [t]here is no evidence that Canadian officials participated or
acquiesced in the American authorities’ decision to detain Mr. Arar or remove him to Syria...
It is very likely that, in making the decision to detain and remove Mr. Arar, American
authorities relied on information about Mr. Arar provided by the rRcmp (Comission of

Inquiry into the Actions of Canadian Officials in Relation to Maher Arar, 2006: 13-14).

Information sharing and coordination between Canada and the U.S. did not occur
overnight. Canada has been working on revisions of its immigration and refugee
policy since 1997. This work allowed Canada to move swiftly in 2001 with both the
adoption of a new Immigration and Refugee Protection Act and the signing of
the U.S.-Canada Smart Border Declaration. By adopting this act, Canada sought to
reaffirm some existing provisions such as strengthening efforts to attract skilled
workers by introducing a new selection grid for economic immigrants (initially
raising the passing mark from 67 to 75 but finally lowering it to 70). The act expand-
ed the definition of family reunification, streamlined the admission process but
strengthened sponsorship obligations. It also introduced severe penalties (life in
prison) for human smuggling and trafficking and streamlined the refugee determi-
nation process (by introducing front-end security screening, clearer grounds for depor-
tation, limited judicial review to delay removal, and suspension of claims for refugees
charged with serious crimes). This immigration reform was clearly influenced by
security discourses and the discourse of illegal immigration as a threat prevailing in
the U.S. As expressed by then Minister of Citizenship and Immigration, Elinor
Caplan, “By saying ‘no’ more quickly to people who would abuse our rules, we are
able to say ‘yes’ more often to the immigrants and refugees Canada will need to
grow and prosper in the years ahead” (Migration News, 2001).

Parallel to immigration reform, Canada had also been at work on a “Smart Border
Action Plan” prior to 9/11. Signed by the authorities of Washington and Ottawa in
December 2001, the Smart Border Declaration and its associated 30-point action
plan sought to enhance the security of the U.S.-Canadian border while insuring the
flow of goods and people and also protecting infrastructure and greater information
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sharing and enforcement coordination. More specifically, the declaration agreed to
expand joint border enforcement, to coordinate visa policies, to develop common
standards of biometry, and to augment data sharing and intelligence. Interestingly,
the Smart Border Declaration did not come from 9/11 related pressures of policy
harmonization (Welsh, 2004). Instead, Canada developed the plan out of its interest
in economic and trade integration by implementing technological improvement
and pre-clearance programs to which some security actions were added.

The Smart Border Declaration was, however, accompanied by another con-
tentious document. The Canada-U.S. Safe Third Country Agreement proposed a
series of measures to more effectively manage the flow of refugee claimants between
the two countries. Under the provisions of the Safe Third Country Agreement, re-
fugees who have come to the United States but were denied entry will no longer be
able to claim refugee status in Canada (at land border crossings). This agreement also
virtually closed the Canadian land border to asylum seekers, many of whom found
themselves in a vulnerable position in the United States. The result of new procedures
and security checks was a 50-percent drop in border claims between 2004 and 2005
(Molina, 2006). According to Sharma (2003), this kind of border control is not just
about security; it is also about restricting access of immigrants/ refugees to permanent
status and its associated benefits. This view is congruent with the prevalence of guest
worker programs allowing Mexicans to work for a specific period of time in the U.S.
and Canada. And perhaps more ironically, the Safe Third Country Agreement is
reminiscent of Canada’s shameful 1908 immigration regulation denying admission to
immigrants unless they arrived by “continuous journey” from their country of birth or
nationality.?! The policy of continuous journey was implicitly implemented to deflect
Asian immigrants and to ensure White-only immigration (Buchignani, 1985).

CONCLUSION: RECLAIMING MULTICULTURALISM

The policy of multiculturalism has been and is still a work in progress. Despite its
attempts to provide a firmer legislative basis for multiculturalism, the policy remains

21 The continuous journey policy was used to deny admission to 376 Punjabi Indians aboard the Komagatu
Maru in 1908 (Buchignani, 1985). The chartered Japanese streamer had traveled from Hong Kong to Van-
couver via Shanghai and Yokohama. All men were British subjects and many were veterans of the British
Indian Army. They believed that it was their right as British subjects to settle anywhere in the Empire.
Their arrival was met with much antagonism by Canadian officials and public. The ship was held for two
months in Vancouver Harbor before being returned. This notorious incident has been the object of an
excellent film entitled Continuous Journey by documentary filmmaker Ali Kazimi (2004, 87 minutes). It is
also the topic of the forthcoming film Exclusion by internationally acclaimed director Deepa Mehta.
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an elusive commitment to equality without direct enforceable rights or concrete insti-
tutional structures. Its specific language of recognition, promotion, appreciation,
enhancement, and tolerance provided a new discourse for Canadian society but was
quickly appropriated by political and economic actors and naturalized into com-
petitiveness and security agendas. The latest round of continental agreements, the
Security and Prosperity Partnership of North America signed in March 2005, rep-
resents the consolidation and intensification of economic and security cooperation,
notably on border and immigration controls.

Multiculturalism and immigration policies have been caught between the con-
tradictions of tightening and even militarizing the borders for security concerns while
maintaining its economic and commercial openness. The links between immigration
and multiculturalism on the one hand, and economic development and security on
the other, are felt most deeply in the privileging of a certain class of economic immi-
grants who, given their corporate positions, can better navigate mobility restrictions,
and consequently the marginalization of low-skilled or de-skilled immigrants for whom
immigration requirements, racial profiling, detentions, and deportations were estab-
lished by the new security legislative regime. In these neoliberal regimes stimulat-
ing suspicion and nativism, multiculturalism and security are definitely at odds.
While multiculturalism has been perceived as a security risk, the new security agen-
da is also a risk for multiculturalism. As Ken Roach (2006: 32) states, “The greatest
threat of terrorism in the post 9/11 era is to social cohesion”.

The new challenges of immigration and security regulation are not a reason to
completely abandon multiculturalism —especially not with the rising conservative
backlash and restrictionist nativism.?? But this policy has its ideological and opera-
tional limits. The new challenges offer an opportunity to renew our commitment to
multiculturalism, the sort of multiculturalism that is not conflated in and by official
political discourse but rather expressed in everyday political rights of participation,
equality, and justice for all. The biggest challenge of all for Canadian multiculturalism
is to bridge the gap between the official multiculturalism that is increasingly used to
obscure immigration debates and the on-the-ground multiculturalism that gives the
former its social salience and its political relevance. Here the experiences, construc-

tions, and negotiations of il /legality of Mexican migrants in the United States might

22 For example, since the Conservative government of Stephen Harper took office in 2005, more money and
resources have been spent on immigration enforcement. The Canadian government seems to have adopt-
ed U.S.-style enforcement policies and strategies by targeting particular groups (Portuguese and Latin
Americans) for deportation (or removal). This has led to the mobilization of immigrants and immigra-
tion activists who, even though in smaller numbers than their U.S. counterparts, have been committed to
denouncing unfair laws and demanding rights for all migrants (see No One Is Illegal, 2006).
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become the most useful hemispheral discourse to redefine the inclusion/exclusion
of borders and societies and to resolve the contradictions between economic and polit-

ical processes of globalization that are evidenced in neoliberal regimes.
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Las redes politicas de Estados Unidos:
el caso de la biotecnologia alimentaria

ESMERALDA GARCIA LADRON DE GUEVARA™

RESUMEN
Este articulo analiza el proceso de formulacién de politicas sobre los alimentos
genéticamente modificados en Estados Unidos, para indagar cémo se concilian las
estrategias gubernamentales o ptblicas con las necesidades econémicas y sociales
—cuasiptiblicas y privadas— en un tema que ha encabezado grandes debates inter-
nacionales. Ademds, invita a superar la mera contemplacién de las politicas y dirigir
nuestra atencién tanto hacia los motivos como hacia los procesos de su elabora-
cién, atribuyendo un valor adicional a la toma de decisiones y a las interacciones

entre los participantes.

Palabras clave: redes, politicas, alimentos genéticamente modificados, transgénicos, biotec-

nologfa, Estados Unidos.

INTRODUCCION

Abordar las redes involucradas en la formacién de politicas ptiblicas —como conse-
cuencia de la inquietud por la produccién y el manejo de alimentos genéticamente
modificados en Estados Unidos— permite descubrir cémo y por qué algunas se pro-
ponen, se adoptan y se implementan en torno a una temadtica que ha provocado en
nuestros dfas un elevado grado de incertidumbre.

Crear una politica no es en manera alguna un proceso lineal, origina conflictos
y choques entre sujetos que detentan intereses, valores y deseos diferentes. “Las
politicas publicas son las [acciones] disefiadas por cuerpos gubernamentales y ofi-
ciales, aun cuando los actores no gubernamentales y otros factores pueden influir el
curso de su desarrollo” (Anderson, 1994: 6).

* Profesora de la Facultad de Ciencias Politicas y Sociales, UNAM. <esmrldg@gmail.com>.
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La propuesta de Lindberg, Campbell y Hollingsworth (1991) sobre la goberna-
cién (governance) de los procesos productivos de cardcter moderado y multilateral es muy
atil para ver la dindmica entre quienes participan en la formulacién de politicas sobre
los alimentos genéticamente modificados en Estados Unidos, al resaltar el papel de las
instituciones —actores organizacionales—, las cuales, a través de complejas motiva-
ciones e interdependencias, formalizan sus conductas.

El mecanismo de gobernacién moderado y multilateral aporta a la discusién la
idea de las redes promocionales o redes politicas que, segun Howard Aldrich y Whetten,
ponen en practica una “serie de acciones por medio de las cuales se conforman alianzas
temporales para negociar la consolidacién de propésitos” (Campbell, Hollingsworth
y Lindberg, 1991: 25).

La actuacién estadunidense tiene un impacto trascendental en el manejo mun-
dial de las nuevas tecnologias aplicables a los alimentos;! de ahi que este articulo
inicie con un acercamiento general a la biotecnologia alimentaria estadunidense.
Posteriormente, se observa a los actores protagonistas de las redes politicas respec-
tivas y se destaca tanto su funcionamiento como sus propuestas politicas relativas
a los alimentos genéticamente modificados. Lo anterior, con el objetivo de examinar
los diversos intereses privados y la forma en que interactdan con las agencias publi-
cas e influyen en las politicas que éstos generan para, con ello, dar respuesta a la
inquietud sobre el funcionamiento de las estructuras de poder en Estados Unidos.

Entre las instituciones que contribuyen activamente a la formulacién de politi-
cas sobre los alimentos genéticamente modificados en la Unién Americana se hallan
agencias publicas, cuasiptblicas y privadas. Dentro del primer grupo, destacan los
departamentos competentes creados por los poderes Ejecutivo, Legislativo y Judicial;
en el segundo, se ubican las fundaciones y los laboratorios externos; finalmente en el
tercero, se localizan las agencias privadas, identificadas como conglomerados de
empresas agroindustriales, los institutos de investigacién, los agricultores, las orga-

nizaciones de consumidores y los ambientalistas.

! Las caracteristicas generales del sistema de regulacién de Estados Unidos en materia de alimentos genéti-
camente modificados son diferentes de las de otras regiones, porque 1) el debate se basa en los hallazgos
cientificos y el papel de los expertos es de gran peso en las decisiones politicas; 2) la discusién gira en tor-
no a las propiedades del producto final y no sobre el procedimiento para obtenerlo, es decir, que el s6lo
uso de las técnicas biotecnolégicas no vuelve peligroso al alimento; 3) los alimentos genéticamente modi-
ficados se conciben como equivalentes a los tradicionales, debido a que su composicién nutricional es la
misma y, por lo tanto, no deben sujetarse a las exigencias cominmente requeridas a los productos nuevos;
4) se esgrime el argumento de que, como varios individuos de la poblacién son alérgicos o intolerantes a
ciertos comestibles de forma crénica, una seguridad absoluta para los alimentos no puede esperarse ni
mucho menos exigirse; 5) el entendido de que el creador de un producto con modificaciones genéticas puede
someter el mismo a su aceptacion oficial con tres argumentos diferentes: 7) como alimento, b) como aditi-
V0, 0 ¢) como sustancia quimica; y, finalmente, 6) los productos biotecnolégicos gozan de los beneficios de
la proteccién de la propiedad intelectual.
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A pesar de que la construccién de politicas es de competencia estatal, su con-
solidacién refleja un trabajo previo de interrelacion informal —de cabildeo e influencia—
de varias instituciones privadas, ptblicas y cuasiptdblicas, de diversos origenes:
econdémicos, sociales y cientificos.

En el sistema agricola alimentario, las redes politicas permiten disefiar reglas de
funcionamiento, tanto con la participacién vital del Estado como de muy variadas
instituciones que se especializan en aspectos particulares de los alimentos genéti-
camente modificados. El Poder Legislativo, a través del Congreso, crea foros (donde
las voces son escuchadas); el Ejecutivo, agencias; el Judicial resuelve conflictos, y
todos emiten leyes relativamente consensuadas (que emanan de la coordinacién
industria-Estado-sociedad), lo que significa que algunos intereses se encuentran

protegidos mediante procedimientos institucionalizados.

LA BIOTECNOLOGIA ALIMENTARIA EN ESTADOS UNIDOS

Este pafs concentra grandes proporciones de la produccién mundial de alimentos,
en particular de cereales, puesto que contribuye con la mitad de la soya y el maiz,?
con entre 10 y 25 por ciento del trigo y aceites vegetales, y con 4 por ciento del total de
las raices y tubérculos (FAO, 1999; Pew Initiative, 2001). El papel tan impactante que
desempefia en estos rubros resulta determinante, ya que éstos son los productos
en los que las modificaciones genéticas son mas comunes. Por ello, la posiciéon que
adopten los estadunidenses ante los alimentos genéticamente modificados serd fun-
damental, en especial, en los flujos de maiz y soya de todo el mundo.

Hasta el momento, los cambios agrobiogenéticos consisten en el traslado de
caracteristicas de las especies —concebidas como ttiles— a su ADN; es decir, altera-
ciones que estimulan el valor nutricional, la velocidad de crecimiento, la resistencia
a plagas y herbicidas, las capacidades de autopesticidas, la invulnerabilidad a los
cambios climdticos y la extension de vida en anaquel,® lo que se pretende se traduz-
ca en mayor productividad y bajos costos (Thackray, 1998: 149; Steiner, 2000: 152).
La manipulacién genética de las especies animales y vegetales —ya sea mediante la

creacién de organismos modificados genéticamente (OMG)* o alimentos transgéni-

2 Responsabilidad que descansa en tan s6lo catorce estados: Arkansas, Dakota del Norte, Dakota del Sur,
Illinois, Indiana, Iowa, Kansas, Michigan, Minnesota, Misisipi, Misuri, Nebraska, Ohio y Wisconsin.

3 “De las mutaciones realizadas hacia 1998, 70 por ciento se destinaba para la resistencia a herbicidas, 29
por ciento a la resistencia a insectos, y el 1 por ciento sobrante se acumulaba el resto de las modalidades”
(Nacional Financiera, 2000: 65).

*Los OMG “son organismos cuyo material genético o ADN ha sido alterado mediante técnicas de biotec-
nologia moderna”, en las obras estadunidenses se usan como sinénimo de alimento transgénico (Comisién
Intersecretarial de Bioseguridad y Organismos Genéticamente Modificados, Cibiogem, 2002).
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cos— ha permitido obtener variaciones que habrian tomado décadas (o serfan impen-
sables) por medio de las técnicas convencionales de seleccion artificial.

Las transformaciones genéticas en cultivos agricolas se han multiplicado en
Estados Unidos, un pais que hace gala de su liderazgo mundial en el desarrollo de
cultivos genéticamente modificados desde 1999 (Uchtmann y Nelson, 2002: 356), al
grado de concentrar 70 por ciento de las 9 822 experiencias empiricas mundiales de
cultivos genéticamente modificados realizados en el periodo que comprende del afo
1980 hasta 1999 (Nelson et al., 2000).

Hacia 2001, en Norteamérica, cerca del 26 por ciento de la superficie en acres dedicada al
cultivo del maiz, alrededor del 68 por ciento de las dreas dirigidas a la soya, 55 por cien-
to de la canola, 53 por ciento de la papaya (Hawai) y poco més del 69 por ciento del espacio
destinado para el algodén, fueron plantados con variedades modificadas genéticamente
(Jackson y Villiski, 2002: 7; Pollack y Shaffer, 2000: 41).

Actualmente existen alrededor de 59 000 000 de hectédreas dedicadas al cultivo
de alimentos genéticamente modificados en todo el mundo, de las cuales, al menos
39 000 000 estdn ubicadas en territorio estadunidense, lo que equivale a 66 por cien-
to del total mundial (Enciso, 2003: 42); por ende, este pais, ademds de concentrar la
investigacion biotecnoldgica global, se ha convertido en una pieza esencial para
la produccién y la comercializacién de estas mercancias dentro y fuera de su territorio.

La opinién favorable a la adopcién de cultivos genéticamente modificados en
Estados Unidos ha sido relativamente sélida, creciente y constante, aunque cada
uno de sus estados manifiesta su propia postura respecto del cultivo de alimentos
genéticamente modificados. La expansion de éstos, que se dio en el periodo de 1997
a 1999, se detuvo en el afio 2000,° salvo por el incremento de las aplicaciones genéti-
cas al algodén y volvié a suscitarse como un crecimiento general menos acelerado
pero permanente desde 2001 hasta la fecha.

Se estima que entre 70 y 85 por ciento de los productos procesados usan ingre-
dientes derivados del maiz y la soya (Pew, 2002: 2), cuya mayoria se encuentra ya
modificada genéticamente. Aunado a las aseveraciones de que 70 por ciento de los
alimentos que se consumen de forma cotidiana en Estados Unidos tiene algtn tipo
de alteracién genética (Moyers, 2002), sumamos los datos oficiales respecto de que
para 2006 el 100 por ciento de las exportaciones agricolas de Estados Unidos serfan

5 Entenderemos como alimento transgénico “todo aquel organismo vegetal, animal o aditivo dirigido a la
ingesta humana o animal, producto de la recombinacién del material genético de un ser con otro de difer-
ente especie” (Cibiogem, 2002).

® En esta fecha se ubica la crisis del maiz StarLink que producia su propio pesticida; éste fue retirado del
mercado debido a sus efectos dafiinos para el hombre, los animales y el medio ambiente.
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de productos con modificaciones genéticas o combinados con productos modificados
(Nelson et al., 2000: 91); de esta manera, todo parece indicar que la tnica alternativa
es que el resto de los paises acepten los nuevos productos (en especial los paises en
desarrollo). Con alrededor de dos terceras partes de los productos alimenticios de uso
cotidiano en la Unién Americana que contienen ingredientes modificados genéti-
camente (Herr y Oaks, 2003: 334), su comercializacién es un hecho tangible e inne-
gable y, sin duda, regulado por un marco politico y social existente.

CONFORMACION DE LAS REDES POLITICAS
Actores publicos

El sistema politico de Estados Unidos desempefia un papel trascendente en la for-
mulacién de politicas sobre los alimentos genéticamente modificados. La autoridad
publica debe responder a las tan variadas demandas sociales, emitir leyes y regla-
mentos de validez nacional y crear un orden social tras la conciliacién de posturas
que ejercen alguna influencia en la toma de decisiones estatales.

Al elaborar sus politicas ptblicas, la Unién Americana se caracteriza por la
participacién de los poderes Legislativo, Ejecutivo y Judicial, lo que significa que
cualquier reglamentacion oficial referente a los alimentos genéticamente modifica-
dos debe ser emitida conjuntamente por éstos.

El Poder Legislativo

La Constitucién de Estados Unidos en su articulo 1, seccién primera dice: “Todos los
poderes legislativos establecidos en territorio estadunidense recaerdn en el Congreso
de Estados Unidos, el cual consistird en un Senado y en una Cdmara de Represen-
tantes”. Sin embargo, las iniciativas, leyes y reformas deberan posteriormente obte-
ner el voto del presidente para su aprobacién definitiva. Lo anterior significa que,
para la creacién de leyes federales en torno a los alimentos genéticamente modifi-
cados, se debe contar con la aprobacién de la mayoria de los 435 miembros de la
Cémara de Representantes (uno por distrito), los cien senadores (dos por cada esta-
do), sus respectivos comités y el presidente.”

7 La informacién sobre c6mo una iniciativa se convierte en ley puede consultarse en Davidson y Oleszek
(1990); O’ Connor y Sabato (1994) y Wilson (1992).
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La toma de decisiones en el Congreso (y dentro de los comités) refleja por lo ge-
neral un fuerte clientelismo distrital y /o local, traducido en la persuasién que ejercen
los grupos de presion. Asi, las instituciones federales legitimas estdn sujetas a tomar
y retomar, construir y reconstruir decisiones acordes a las demandas de tan sélo
algunas agrupaciones con capacidad y poder de influencia en la politica (Moravcsik,
1999: 33; Salisburg, 1973: 245, 246).

El funcionamiento del Poder Legislativo muestra las mdltiples formas y direc-
ciones en que el proceso politico se fracciona y dispersa conforme los diversos
sectores de la sociedad manifiestan su posiciéon y buscan apoyo en sus represen-
tantes, comprometiendo su voto y /o el financiamiento de las campanas electorales.
Ademads, se ve que es necesario el acuerdo bicameral en las decisiones politicas le-
gislativas para responder a los muy variados intereses que influyen en quienes
disefian las politicas. Es importante examinar la relaciéon entre los legisladores y
sus electores, ya que las preferencias que enarbolen estos politicos sin el consen-
timiento del sector privado tienen una alta probabilidad de ser automaticamente
rechazadas.

Las politicas legislativas sobre los alimentos
genéticamente modificados

Aunque los senadores y los representantes ejercen un poder decisivo a la hora de
definir las politicas y, a pesar de que los factores cientificos y tecnolégicos tienen
cada vez mayor importancia para un ntimero considerable de cuestiones sobre las
que el Congreso tiene que votar, hay muy pocos congresistas con una formacién
cientifica o técnica.’

El Congreso produce un gran ndmero de gufas de manejo tecnolégico —inclui-
das las que abordan los alimentos— o, cuando es necesario, canaliza las demandas
hacia la secretaria o agencia ejecutiva correspondiente. Ademds de crear leyes, “el

Congreso se encarga también de la asignacién del monto de los recursos financieros

8 Como efecto de la necesidad de asesorfa en ciencia y tecnologfa, en 1972 se cre6 la Oficina de Evaluacién
Tecnolégica (Office of Technology Assessment, OTA), dirigida por un comité compuesto por seis sena-
dores y seis representantes repartidos en partes iguales entre republicanos y demécratas, complementado
por una plantilla de profesionales aconsejados por un grupo de diez expertos externos. La OTA desa-
parece en 1995 y es en el aio 2001 cuando se conjuntan varias propuestas para reactivarla, esfuerzos que
se suspendieron el 11 de septiembre del mismo afio debido a los ataques terroristas a Estados Unidos,
puesto que la nacién centré sus recursos y atencién politica en la seguridad nacional de cardcter militar.
El Poder Legislativo atin cuenta con el apoyo del Comité Asesor sobre la Recombinacién del ADN (RAC,
por sus siglas en inglés) dentro de los Institutos Nacionales de Salud (National Institutes of Health, NIH),
emitiendo asf lineamientos para la investigacién y manipulacién del ADN (Perpich, 1986).
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para diversos programas a cargo de los Institutos Nacionales de Salud (N1H)”
(Cortright y Mayer, 2002: 12). A través de los NIH, el gobierno provee el financia-
miento para las actividades de investigacién de universidades, escuelas médicas,
institutos y, en algunos casos, de empresas privadas, las cuales deben seguir los linea-
mientos establecidos por el Comité Asesor sobre la Recombinacién del ADN, entre
otros asuntos.

Por su parte, los legisladores locales participan activamente en la emisién de
leyes concernientes a los alimentos genéticamente modificados.” De los cincuenta
estados que conforman la Unién Americana, s6lo 37 han considerado algtn tipo de
legislacion sobre los alimentos genéticamente modificados; y de 85 iniciativas pre-
sentadas hasta el afio 2002, tinicamente, 31 han sido aprobadas. Dentro de las pro-
puestas legislativas destacan leyes contra la destruccién de cultivos, iniciativas sobre
el etiquetado, recomendaciones sobre los contratos agricolas que involucran alimen-
tos genéticamente modificados, asignacién de responsabilidades a las compafifas

biotecnolégicas, leyes sobre estudios y apoyos agrobiotecnolégicos, asi como pro-

puestas moratorias.'?

Hasta ahora, los congresistas han promovido cautelosamente, a través de esti-
mulos financieros, la produccién y el manejo de productos alimentarios modifica-
dos genéticamente, ya que no se ha manifestado una postura legislativa nacional
homoggénea de prohibicién o control de estos productos. En suma, la normatividad
proveniente del Poder Legislativo local tiende a favorecer politicas flexibles respec-

9 Andlisis resultado de la revisién de las leyes estatales. Véase “State BillTracker 2001” y “The Genetic State
of the Union” (2000).

10 Detectamos 25 propuestas de leyes contra la destruccién de cultivos, las cuales basicamente con-
sisten en protegerlos de dafios y establecen penas para los responsables de hacerlos. De la totalidad
de este tipo de iniciativas, 22 han sido aprobadas, dos remitidas a algtin comité y s6lo una rechazada.
De las dieciséis propuestas discutidas sobre el etiquetado, la tinica aprobada busca que de manera
voluntaria se coloque una etiqueta que informe si los productos se encuentran libres del uso de tec-
nologia recombinante. Entre las trece recomendaciones sobre los contratos agricolas que involucran ali-
mentos genéticamente modificados, se aprobé la iniciativa en Dakota del Norte que comprende la
mediacion y el arbitraje como mecanismos de resolucién de conflictos. Respecto de las diez ordenanzas
de cardcter regulatorio que giran en torno a la asignacién de responsabilidades a las compafifas biotec-
noldgicas relacionadas con los alimentos genéticamente modificados y la aplicacion de conductas pre-
cautorias, se aprobaron dos en Dakota del Norte y una en Maine, consistentes en el establecimiento de
procedimientos administrativos de recoleccion de muestras, inspeccién, verificacion y otorgamiento
de instructivos de cultivo para evitar riesgos. Destacan siete leyes sobre estudios de los efectos agro-
biotecnolégicos que fueron en su mayoria rechazados o atin no han sido votadas. El establecimiento de
leyes sobre apoyos biotecnolégicos se refleja en cinco decretos discutidos, segtin los cuales Dakota del
Sur y Virginia han consentido de forma incondicional su desarrollo. Las Leyes de Moratoria que reflejan
una limitada restriccién de los alimentos genéticamente modificados se evidencian en nueve estatutos,
de los cuales fue aprobado uno en Dakota del Norte y otro en Maryland. Hacia el afio 2000, las ciudades de
Boston, Boulder, Cleveland y Minneapolis han sido las tnicas que aprobaron resoluciones en contra
de los alimentos modificados a nivel municipal. Para mayor informacion, véase Garcia Ladrén de
Guevara (2003).
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to de los alimentos genéticamente modificados, que tienen efectos directos sobre los
productores biotecnolégicos, y a rechazar o posponer indefinidamente las que
asuman una actitud precautoria o mds rigida; asf, la simpatifa de la esfera estatal
ante el sector productivo resulta evidente y la procuracién de sus intereses es clara

y constante.

El Poder Ejecutivo

El Poder Ejecutivo estd formado tanto por el presidente como por sus asesores més
cercanos, las secretarfas de Estado y las agencias; estas tltimas se crean con apro-
bacién del Congreso o por recomendacién del mismo.

Las regulaciones en torno a los alimentos genéticamente modificados en Esta-
dos Unidos se emiten en su mayoria desde instancias ejecutivas, dos con caracter
asesor!! y tres agencias o departamentos: el Departamento de Agricultura (U.S.
Department of Agriculture, Usba), la Administracién de Alimentos y Medicamen-
tos (U.S. Food and Drug Administration, FDA) y la Agencia de Proteccién Ambiental
(Environmental Protection Agency, EPA).12

Los miembros que conforman estos cuerpos gubernamentales de caracter eje-
cutivo no se eligen a través del voto popular. Esto se refleja en su proceso decisorio
y en que no rinden cuentas directas al electorado sino al Congreso, lo cual no signi-
fica que no reciban presiones externas sociales. Si bien la interaccién de la sociedad
con los cuerpos que toman decisiones dentro de las agencias y departamentos no
puede romperse por completo, puesto que el aparato ejecutivo requiere tanto de la
informacién como de los fondos financieros proporcionados por los grupos de in-
terés para concretar su tarea, ademds de que las agrupaciones privadas, al verse
afectadas directamente con las politicas expedidas por estas instancias, no pueden
mantenerse indiferentes ante las mismas.

Los intereses sociales llegan a las agencias ejecutivas gracias a la intervencién
de politicos y expertos técnicos competentes en cada departamento estatal. Asi las
politicas agrobiotecnolégicas son el reflejo de las actividades interestatales y repre-

sentan el acuerdo homogéneo entre la FDA, USDA y EPA.

'La Oficina de Politicas Cientificas y Tecnolégicas (Office of Science and Technology Policy, ostp) y el
Consejo de Calidad Ambiental (Council on Enviromental Quality, CEQ) aconsejan sobre las “considera-
ciones cientificas y tecnoldgicas aplicables en dreas de economia, seguridad nacional, salud, relaciones
exteriores y medio ambiente, mediante la evaluacién de pardmetros, niveles de calidad y efectividad del
esfuerzo federal en la materia” (Véase United States Government Manual, 2001).

12 Para aclarar el papel y las interacciones de las varias agencias involucradas se crea un Consejo de Politica
Interior para Grupos de Trabajo Biotecnolégicos (Domestic Policy Council Working Group on Biotech-
nology).
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La FDA cuenta con cuatro centros con responsabilidades sobre los productos
biotecnolégicos.!® Su postura al respecto es que las sustancias introducidas en los
alimentos a través de la bioingenierfa son en general las mismas que las que pueden
encontrarse en la naturaleza debido a su equivalencia nutricional, por lo cual “una
planta transgénica no se considera menos natural que una obtenida tras la selecciéon
de las mejores especies, la tinica diferencia existente es que la [especie seleccionada]
tiene muchos genes indefinidos, mientras que la [transgénica] posee generalmente
una modificacién genética bien caracterizada” (Thackray, 1998: 146). De esta manera,
se adopta una postura ejecutiva federal homogénea al determinar que, al igual que los
alimentos tradicionales, los genéticamente elaborados deben cumplir lo establecido
en la Ley Federal de Alimentos, Medicamentos y Cosméticos (reformada por la Ley
de Modernizacién de la FDA de 1997).14

Se ha declarado que no hay necesidad de una aprobacién oficial que preceda la
introduccién al mercado de los productos agrobiotecnolégicos; no obstante, una ini-
ciativa presidencial anunciada en mayo de 2000, que entré en vigor en enero de 2001,
contempla que las compafifas deben notificar —de forma obligatoria— a la FDA, antes
de lanzar al mercado nuevos productos genéticamente modificados.

El sustento técnico de una vigilancia minima sobre los alimentos genéticamente
modificados recae en una catalogacién que se hizo desde 1992 conocida como “Pro-
ductos Generalmente Reconocidos como Seguros”, basada en que, ademads de ser
variantes de alimentos existentes y bien aceptados, los alimentos tradicionales pue-
den contener de forma natural componentes causantes de dafios si se encuentran
en grandes cantidades. Ademds, se argumenta que, como muchos individuos de la
poblacién son alérgicos o intolerantes a ciertos comestibles de forma crénica, no
puede esperarse ni mucho menos exigirse una seguridad absoluta en los alimentos.

La participacién de la UsDA en lo que concierne a los alimentos genéticamente
modificados se realiza a través del Servicio de Inspeccién para la Salud de Plantas
y Animales (Animal and Plant Health Inspection Service, APHIS), dedicado a re-
glamentar el uso de plantas modificadas, autoinsecticidas y malezas dafiinas, pro-
ductos carnicos y avicolas. El Servicio de Inspeccién y la Seguridad Alimentaria
(Food Safety and Inspection Service, Fsis), por su lado, verifica que, en las pruebas de
campo que se realizan a todos éstos, se determine el riesgo potencial que generarfan
a otras plantas y animales.

13E] Centro para la Seguridad Alimentaria y Nutricién Aplicada (Center for Food Safety and Applied
Nutrition, CFsaN), el Centro para la Medicina Veterinaria (Center for Veterinary Medicine, cvm), el Centro
para la Evaluacién e Investigacion de Medicamentos (Center for Drug Evaluation and Research, CDER) y el
Centro para la Evaluacién e Investigacion Biolégica (Center for Biologics Evaluation and Research, CBER).

14 Sobre la Ley Federal de Alimentos, Medicamentos y Cosméticos, y su reforma, véase Garcia Ladrén de
Guevara (2000).
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El permiso remitido por la APHIS es necesario para realizar cualquier prueba de
cultivos genéticamente modificados. Este se expide sin requerir ninguna valoracién
ambiental previa o paralela. Posteriormente, se extiende un permiso comercial con
cardcter de desregulado; es decir, el producto en cuestién no necesitard cumplir con nin-
gun otro requisito en su proceso de comercializacion.

El apoyo que ofrece la USDA para estimular la produccion de nuevos productos
biotecnolégicos es indudable. Por una parte, encontramos la emisién de certificados
que permiten omitir el cumplimiento de otra regulacién ajena a la USDA; por otra,
observamos que se han emprendido limitadas acciones en contra del manejo y pro-
duccién de los alimentos genéticamente modificados; y, finalmente, detectamos un
fuerte financiamiento publico a las actividades agrobiotecnoldgicas.

La misién de la EPA frente a los organismos modificados es la de proteger la sa-
lud humana mediante la salvaguarda del ambiente natural —aire, agua y tierra—, lo
que significa establecer los niveles de tolerancia de residuos de pesticidas o cual-
quier toxina efecto de estas innovaciones. Esta agencia distingue los organismos
genéticamente modificados de las materias naturales, tratindolos como pestici-
das o sustancias quimicas y, por lo tanto, regulados por la Ley de Control de Sus-
tancias Téxicas (Toxic Substances Control Act, TSCA), normativa que exige una
notificacién que anteceda el proceso de manufactura de los nuevos quimicos. La
EPA ofrece facilidades a las pruebas en cultivos a pequefia escala —lo que significa
menos de diez acres en tierra o un acre en agua—, que sélo requieren de una notifi-
cacién antes de su puesta en préctica y el compromiso de que seran tomadas medi-
das de confinamiento.

Hacia el afio 2000, el Consejo de Investigacién Nacional (National Research
Council, NRC) declar6 que “la valoracién de los riesgos ante la introduccién de orga-
nismos genéticamente modificados en el ambiente debe basarse en la naturaleza del
organismo y el ambiente en el que estd inserto y no en el método por el que es pro-
ducido” (National Research Council, 2000). Esta aseveracion se traduce en la emer-
gente necesidad de realizar estudios a mediano y largo plazos sobre los efectos
ambientales que la liberacién de los alimentos genéticamente modificados puedan
ocasionar, consecuencias que han sido dejadas de lado por los propios creadores,
haciendo, por lo mismo, mds dificil el cumplimiento eficiente de las tareas enco-
mendadas a la EPA.
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Las politicas ejecutivas sobre los alimentos
genéticamente modificados

Existen al menos ocho diferentes leyes y numerosas regulaciones de las agencias
ejecutivas ya mencionadas que involucran productos alimentarios modificados
(véase cuadro 1).

El creador de un producto con modificaciones genéticas puede someterlo a los
mecanismos de aceptacién oficial de tres formas: a) como alimento, b) como aditivo
0, ¢) como sustancia quimica. De ahi que se critiquen los criterios utilizados cuan-

Cuadro 1
REGULACIONES EJECUTIVAS APLICABLES A LOS ALIMENTOS GENETICAMENTE MODIFICADOS

Productos modificados genéticamente Agencia Ley
Plantas

Frutas y vegetales para consumo humano FDA-CFSAN FDCA

Plantas pesticidas USDA-APHIS PPA

Plantas con protectores incorporados EPA FIFRA

Plantas que producen sustancias toxicas EPA TSCA
Animales

Carnes, aves y huevo USDA-FSIS MIA, PPIA, EPIA
Animales que producen sustancias toxicas EPA TSCA

Articulos alimenticios
Aditivos FDA-CFSAN FDCA
Suplementos dietéticos FDA-CFSAN DSHEA

Microorganismos

Microorganismos EPA TSCA
Microorganismos en planta pesticida USDA-APHIS PPA
Piensos FDA-CVM FDCA
Otros productos

Pesticidas EPA FIFRA
Otras sustancias toxicas EPA TSCA

La Ley Federal de Insecticidas, Fungicidas y Raticidas (The Federal Insecticide, Fungicide and Rodenticide Act,
FIFRA); la Ley para el Control de Sustancias Toxicas (The Toxic Substances Control Act, Tsca); la Ley de Alimen-
tos, Medicinas y Cosméticos (The Food, Drug and Cosmetics Act, Fbca); la Ley de Proteccion Vegetal (The Plant
Protection Act, ppa); la Ley de Educacion y Salud de Suplementos Dietéticos (The Dietary Supplement Health
and Education Act, bsHea); la Ley de Inspeccion de Carnes (The Meat Inspection Act, min); la Ley de Inspeccion de
Productos de Aves (The Poultry Products Inspection Act, pria); la Ley de Inspeccion de Productos Derivados
del Huevo (The Egg Products Inspection Act, EPia). Véase: a0, 2002: iv.
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do una mercancia que es rechazada como alimento resulta aprobada como una sus-
tancia quimica, lo que finalmente dara el mismo efecto al ser consumida.

En la totalidad de los articulos alimentarios existe una recurrente referencia a
la FDCA, emitida por la FDA, que —reiteremos— mantiene una postura flexible ante la
introduccién al mercado de productos biotecnoldgicos. Esto indica que predomina
una legislacion ejecutiva, las elaboradas por la FDA, la USDA y la EPA, con leyes que
contienen las mismas deficiencias que sus creadores, es decir, huecos legales y com-
promisos flexibles, favorecedores de la produccién y manejo de alimentos genéti-
camente modificados sin obstaculo alguno.

El Poder Judicial

Encarnado en un Tribunal Supremo por mandato constitucional y en los tribunales
inferiores, conforme a las leyes del Congreso, el Poder Judicial federal tiene como
tarea, segin el articulo 3, seccién 2 de la Constitucién, la interpretacién de las reglas
en Estados Unidos y la resolucién de controversias generadas a raiz de las mismas.
Las cortes estan abiertas a toda persona fisica o moral que haya sufrido algin dafio
a su persona o propiedad; de esta manera, el aparato judicial representa un espacio de
deliberacién directa, publica y privada, donde los actores pueden hacer escuchar
su voz sobre controversias e inconformidades, sin el obstdculo de la representativi-
dad o dependencia electoral de otras instancias oficiales que pudieran distorsionar
su cauce al enfrentarse en una batalla de contrapesos con los grupos de presién.

El funcionamiento de las cortes también favorece un marcado distanciamiento
entre los jueces y las partes en conflicto, interponiendo argumentos y evidencias en
el lugar de las interacciones y las influencias. El jurado evaltia la informacién que se
le presenta y emite sus opiniones basado en antecedentes juridicos, procedimientos
establecidos, conductas de ley, imparcialidad y equidad. Los procedimientos lega-
les presuponen que el resultado obtenido del juicio sera justo y efectivo, a la vez
que legitimara la conducta que se expresa como laudo.

El disefio institucional del Poder Judicial en Estados Unidos ha impedido que
éste sea un actor protagdnico en la formulacién de politicas, puesto que delega el
primer acercamiento normativo a instancias legislativas y ejecutivas, y sélo tras la
resolucién de controversias tiene la posibilidad de contribuir a la creacién de normas,
proceso que se cristaliza cuando, tras la reiteracién de mandatos judiciales —que parten
de leyes precedentes en conflicto—, se crean nuevas leyes. O también, si la corte ma-
neja algtin asunto que no se encuentre previamente establecido en los estatutos eje-

cutivos o legislativos, ésta puede crear iniciativas en dreas atin no reglamentadas.
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Si en Estados Unidos fallan las agencias ejecutivas y los legisladores en la crea-
cién de politicas dirigidas a la agrobiotecnologia, las cortes serian las encargadas de
realizar dicha labor. El problema, nuevamente, radicaria en la carencia de jueces
con conocimientos o entrenamiento técnico y cientifico para lidiar con este asunto
(Perpich, 1986: 77-79).

Algunos, como Sheila Jassanoff, confian en que las cortes serdn las principales
instancias gubernamentales encargadas de emitir politicas relacionadas con las nue-
vas tecnologfas, pues reconocen que pueden llegar a ser un foro objetivo, especiali-
zado, abierto a la discusién, menos riguroso que el Ejecutivo y el Legislativo para la
intervencién de cientificos en la toma de decisiones y, por lo tanto, mds certeros y
veraces en sus propuestas politicas (Jassanoff, 1997).

Si bien es cierto que las instancias judiciales permiten un mayor acceso a par-
ticipantes especializados, debemos aproximarnos con cautela a esta percepcion,
puesto que las problemdticas que arroja la mayoria de los debates de organismos
modificados genéticamente no encuentran atin respuesta en la ciencia, que sin con-
sensos y acompariada de factores sociales insertos en el proceso no ha ofrecido la cer-
tidumbre necesaria para la “institucionalizacién de la blisqueda por datos certeros”
(Jassanoff, 1997: 44). Por otro lado, el alejamiento de la influencia o predominio de
intereses particulares que ofrecen las cortes es relativo, puesto que la produccién
del conocimiento cientifico —variable elemental para la toma de decisiones en los
juicios—y los mismos jueces no son ajenos a ciertas preferencias que pueden favore-
cer determinadas decisiones.!

Las politicas judiciales sobre los alimentos
genéticamente modificados

Los derechos de propiedad intelectual en la biotecnologia se protegen comtnmente
mediante las patentes, los secretos industriales, las marcas comerciales y los dere-
chos de autor. Dentro de la agrobiotecnologia, las patentes y los secretos industriales
ocupan un lugar clave en los conflictos que se han llevado a la corte. Las patentes
aseguran la prohibicién de uso, venta o manufactura de un producto o proceso por
parte de terceros durante un tiempo determinado, mientras que los secretos indus-

triales amparan la no divulgacién de la informacién que pueda vulnerar un negocio.

15 Jim Ridgeway, articulista del Village Voice, escribi6 en enero de 2001 que Clarence Thomas, un juez aso-
ciado de la Suprema Corte Federal, fue previamente abogado de la empresa Monsanto, lo que pondria
en entredicho su imparcialidad en los numerosos juicios que esta corporacién enfrenta. Este nexo no
pudo comprobarse durante el desarrollo de este articulo, debido a que los registros de empleados de
Monsanto no son del dominio ptblico.
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Las patentes biotecnolégicas en la Unién Americana permiten que los creado-
res obtengan ganancias del producto por cuando menos veinte afios, a través de la
explotacién de sus hallazgos. Los centros de control de los derechos de autor del
conocimiento dan asf exclusividad al manejo de las nuevas tecnologias. Las com-
paiifas lideres en esta materia son Lubrizol, Ciba-Geigy, 1c1, Calgene/Monsanto,
Pioneer Hi-Bred, Dupont y Mycogen, entre otras (Stabinsky, 1996: 18).

En el caso de Diamond vs. Chakrabarty, la participacién del Poder Judicial fue
clave en lo que respecta a las patentes biotecnolégicas. En 1972, un investigador
con nombre Ananda Chakrabarty colocé a una bacteria los genes de otra, con el
fin de conseguir la degradacién del petréleo crudo y poder utilizarla en los de-
rrames de combustible. El y la compaiifa General Electric —para la que trabajaba—
solicitaron la patente del organismo a la Oficina de Patentes y Marcas (U.S. Patent
and Trademark Office, PT0). Esta rechazé su peticién argumentando la imposi-
bilidad de patentar organismos vivos; fue entonces cuando se realizé una ape-
lacién en la Suprema Corte de Justicia, en marzo de 1980; en junio del mismo afio,
con una cerrada decisién de cinco a cuatro, la judicatura declaré que los mi-
croorganismos genéticamente modificados pueden ser considerados creaciones
humanas y, por lo tanto, estar sujetos a la proteccién ofrecida por las patentes
(Stabinsky, 1996: 16).16

Asf, desde 1980, el tribunal supremo determiné la posibilidad de que ciertos
organismos vivos se incluyeran en la proteccién otorgada por la ley de patentes
bajo la seccién 101, titulo 35 del Cédigo de Estados Unidos (35 U.S.C. ss 101). Entre
las caracteristicas elementales que deben cumplir, se encuentra “su novedad (inexis-
tencia en la naturaleza), utilidad y aplicacién del ingenio intelectual (fuera de la
obviedad)” (Alan, 2000: 245). Cabe destacar este momento, cuando “la patentabili-
dad” se extendi6 al valor utilitario, efecto de un proceso, manufactura, maquinaria
0 composicién pertinente, requisito que cubre automaticamente la aplicacién de
una modificacién genética al sector agricola.

La revision de los registros de los trabajos de la Suprema Corte Federal en un
periodo de nueve afios muestra la recurrente participacién judicial en casos que
involucran a los alimentos genéticamente modificados (Supreme Court of the United
States, 1994-2003). Lo mds representativo son las disputas entre creadores, distri-
buidores y productores sobre el pago de regalias por el uso de organismos genéti-
camente modificados. La intervencién de las cortes ha obligado a profundizar en la
interpretacién de las politicas de patentabilidad (cobertura de los conocidos como

16 Caso verificado en el expediente no. 79-136 de la Suprema Corte de Estados Unidos, Diamond, Commis-
sioner of Patents and Trademarks versus Chakrabarty, 447 U.S. 303, 1980.
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acuerdos tecnoldgicos y proteccién simultdnea de mds de una ley) y la revision de los
contratos celebrados entre las partes.!”

La relacién que tienen las empresas agrobiotecnolégicas con las cortes es muy
caracteristica y, desde la autorizacién oficial de la incorporacién de sus productos al
mercado estadunidense hasta el momento cuando se comenzaron a patentar, han tra-
tado de presionar al Poder Judicial para beneficiarse de su postura. Las corporaciones
han negociado directamente en las cortes la compensacién por la tardanza de los jui-
cios de apelacién, reformas en términos de patentes para proteger a los solicitantes y
la eliminacién de penalizaciones por retrasos mas alld del control de las empresas.

Las empresas argumentan que la existencia y el tiempo de las patentes son
esenciales, ya que los inversionistas deben tener la seguridad de que el lapso serd el
suficiente para recuperar su dinero y obtener atractivas ganancias con el fin de se-
guir invirtiendo,'® variable econémica con efectos en el desarrollo del pais que,
para el sector gubernamental, ha sido determinante en la toma de decisiones de
politicas al respecto.

La responsabilidad de las cortes para resolver los conflictos generados por los
alimentos genéticamente modificados debe ser ineludible, ya que sus decisiones
judiciales sobre las patentes agrobiotecnoldgicas han favorecido directa e indirecta-
mente la expansién de los organismos genéticamente modificados en Estados Unidos

y en el mundo.

Interrelaciones gubernamentales

Luego de observar el funcionamiento institucional del sector ptblico se hace evi-
dente que falta un balance formal e informal de los intereses sociales que los po-
deres Ejecutivo, Legislativo y Judicial defienden en el proceso de la formulacién de
politicas sobre los alimentos genéticamente modificados en Estados Unidos, donde
la divisién de poderes se traduce simultdneamente en un equilibrio de poderes.

17 Destacan cuatro casos de creadores contra distribuidores: Monsanto Co. vs. Mycogen Corp., 1998; Dekalb
vs. Aventis, 1999; E.I. DuPont de Nemours and Company vs. Nucrops Inc., and Donald L. Smith, 2000;
J.EMM. Ag. Supply, Inc., Farm Advantage Inc., et al. vs. Pioneer Hi Bred International Inc., 2001. En el caso
de creadores y distribuidores contra productores, destacan las problematicas de la conservacién de la se-
milla-producto para futuras siembras (Asgrow Seed Company vs. Denny Winterboer and Becky Winterboer,
dba Deebees, 1994, fallando la corte a favor de la empresa, precedente juridico utilizado en 73 casos simi-
lares en el periodo que corre de 1999 al afio 2003, cuando coincidentemente destaca un mismo demandante:
la empresa Monsanto). La tnica diferencia entre los resultados judiciales es el monto de la penalizacién
aplica