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Introduction

Historically, presidents in the United States have had a broad legal authority
over immigration policies through administrative procedures. Nevertheless,
Congress is the legal institution responsible for the nation’s immigration
laws. The executive branch can reinterpret immigration laws, exercise dis-
cretional actions, and establish priorities according to its own interests. Courts
have overturned executive initiatives on immigration, particularly those that
interfere with national security.

In his four years as president, Trump enjoyed unlimited discretion to re-
strict immigration without congressional approval, which enabled him to
rapidly implement new policies, mostly through executive orders (E0s),! as
well as new regulations for federal agencies, in the hope that some of them
would survive judicial review (Narea, 2020). Through these ros, Trump es-
tablished several directives to strengthen and toughen U.S. migration policy.

Since his presidential campaign in 2016, Donald Trump characterized
himself as a xenophobe with a destructive, anti-immigrant, and pro-white
nationalist rhetoric that became his signature. Going beyond his rhetoric,
Trump took a highly hostile approach to unauthorized as well as legal migra-
tion. As part of his hard-line immigration policy, he established actions such
as calling excessive attention to the pool of “deportable” migrants, and
threatening them with separation from their families and the fear of return-
ing to a country almost unknown to them; significantly increasing deten-
tions of non-criminal undocumented migrants; reinforcing the U.S.-Mexico
border by deploying thousands of troops; implementing a “zero-tolerance”

! Executive actions are issued by the president, usually through the following vehicles: Executive
Orders (E0s), Presidential Proclamations, and Presidential Memoranda.
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policy that resulted in the cruel separation of families, a clear violation of
their elemental human rights; prosecuting asylum seekers and forcing them
to apply only at points of entry; coercing Mexico to formally accept the “Re-
main in Mexico” policy; responding aggressively to sanctuary policies; estab-
lishing a travel ban targeting Muslims; ending Temporary Protected Status
(1ps) for over a million migrants; significantly decreasing refugee admissions;
curbing and slowing the admission of legal immigrants, especially highly-skilled
workers; and making life hard for many immigrants already in the United States,
among many other actions. Objections from several U.S. courts were crucial
for stopping these harsh anti-immigrant policies (Verea, 2020).

Furthermore, the covip-19 pandemic gave President Trump a perfect
excuse to establish even harsher immigration policies as part of his anti-im-
migrant agenda. In 2020, Trump pressed to increase apprehensions; separate
families; abandon migrants and asylum seekers in Mexican border towns; end
the right to asylum in order to “protect” the border; promote general shut-
downs of the legal immigration system for some permanent residence ap-
plicants; and block the entry of a range of temporary foreign workers, policies
that will be analyzed throughout this essay.

President Biden has changed the official narrative on immigration through
a more humane perception. He has signed several £os with the intention of
reversing many of the anti-immigrant policies established by Trump, a dif-
ficult task that requires substantial structural changes. The new administration
is focusing extensively on issues related to entry into the United States through
new directives and regulations. During his first six months in power, he estab-
lished limits and better management for the construction of new segments
of the border wall; promoted family reunification by ending the “zero toler-
ance” policy; ended the Muslim ban; revoked punishments to sanctuary
cities; increased inclusion efforts for new Americans, incentivizing them to
become citizens in an effort toward reducing anti-immigrant sentiment across
the country; established a hundred-day moratorium on deportation, a decision
banned by a Federal District Court; stopped the expulsion of unaccompa-
nied children (ucs) under Title 42; phased out the Migrant Protection Proto-
cols (Mpp), better known as the Remain in Mexico program. He has preserved
and strengthened the Deferred Action for Childhood Arrivals (pAcA) initia-
tive as well as the Tps; he has rescinded the “Muslim ban” and is pushing to
modernize the immigration system. In the long run, he has focused on the
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existing root causes that push migrants out of their countries of origin, and
he has proposed to invest in the Central America region to fight the hunger
and violence that drive immigrants north. A list of President Biden’s immi-
gration-related £0s and administrative policy changes is provided in Table 1.

TasLe 1
PRESIDENT BIDEN'S IMMIGRATION-RELATED EXECUTIVE ORDERS
AND ADMINISTRATIVE PoLICY CHANGES
(January-May 2021)

Name Content Date
issued

Executive Order: Ensuring a Lawful and ~ Revoke order that aims January
Accurate Enumeration and Apportionment  to exclude undocumented 20, 2021
Pursuant to the Decennial Census immigrants from census
Memorandum. Preserving and Fortifying  Preserve/fortify baca, January
Deferred Action for Childhood Arrivals (pAcA) — which helps “Dreamers” 20, 2021
Proclamation on the Termination of Emer-  Stop construction of border January
gency with Respect to the Southern Bor-  wall 20, 2021
der of the United States and Redirection of
Funds Diverted to Border Wall Construction
Executive Order: Revision of Civil End “harsh and extreme January
Immigration Enforcement Policies immigration enforcement” 20, 2021
and Priorities
Proclamation on Ending Discriminatory Ensure that pending visa and January
Bans on Entry to the United States waiver applications from certain 20, 2021

countries are not executive order

prejudiced by the previous bans
Executive order: Revision of Civil Protect national and border January
Immigration Enforcement Policies security, address the 20, 2021
and Priorities humanitarian challenges at

the southern border, and

ensure public health and safety
Executive order: Ensuring a Lawful Ensure that undocumented January
and Accurate Enumeration and migrants are included in the 20, 2021
Apportionment Pursuant to census and states will not lose
the Decennial Census congressional representation

or federal funding due to an

incomplete census count
U.S. Citizenship Act of 2021 President Biden endorsed January

the Act, memorializing his 20, 2021

commitment to modernize
the U.S. immigration system.
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TABLE 1
PRESIDENT BIDEN'S IMMIGRATION-RELATED EXECUTIVE ORDERS
(continuation)
Name Content Date
issued
DHS Statement on the Suspension of New  Suspending the Migrant January
Enrollments in the Migrant Protection Protection Protocols (MPP) or 20, 2021
Protocols Program Remain in Mexico Agreement
Proclamation on the Suspension of Entry  Reinstated the restrictions to January
as Immigrants and Non-Immigrants of enter U.S. territory by migrants 25, 2021
Certain Additional Persons Who Pose a from certain countries
Risk of Transmitting Coronavirus Disease
Executive Order: Creating a Begin ending “Remain in February
Comprehensive Regional Framework Mexico” program, restore U.S. 2, 2021
to Address the Causes of Migration, to asylum system
Manage Migration Throughout North and
Central America, and to Provide Safe
and Orderly Processing of Asylum
Seekers at the United States Border
Executive Order: Restoring Faith in Our Start roll-back of “public February
Legal Immigration Systems and Strength-  charge rule” (which imposes a2, 2021
ening Integration and Inclusion Efforts for wealth test on would-be
New Americans immigrants), review other recent
barriers to legal immigration
Executive Order: Establishment Create task force to reunite February
of Interagency Task Force on the migrant families separated at 2,2021
Reunification of Families the border
Executive Order: Rebuilding and Rebuild U.S. refugee February
Enhancing Programs to Resettle Refugees  resettlement program Rebuild 4, 2021
and Planning for the Impact of Climate U.S. refugee resettlement
Change on Migration program
A Proclamation on Revoking Revoke Trump proclamations ~ February
Proclamation 10014 that aimed to suspend the 24,2021
entry of immigrants during the
coronavirus crisis
Memorandum for the Secretary Keep in place the Trump April
of State on the Emergency Presidential administration’s refugee admis- 30, 2021
Determination on Refugee Admissions sions cap of 15,000 for ry 2021
for Fiscal Year 2021 but returned to allocating refugee
admissions based on region
Memorandum for the Secretary of State Increased the refugee admissions  May
on the Emergency Presidential ceiling for Fy 2021 from 15,000 3, 2021

Determination on Refugee Admissions
for Fiscal Year 2021

to 62,500, and to meet its
125,000 goal for Fy 2022

SOURCE: cMS (2021).
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Biden has demonstrated a significant involvement in the attempt to revert
Trump’s inhumane immigration policies. Simultaneously, he also has hinted
at an “open door” migration policy amidst a pandemic. The aim of this essay
is to contrast Trump’s administration (2017-2021) with Biden’s postures
and actions during the first six months of his presidency. We will describe
Biden’s migration proposals, the majority of which aim to dismantle or re-
verse Trump’s anti-immigrant agenda. This is a descriptive, non-theoretical
essay, supported by statistics when needed. We have based our research mainly
on media and the results of research by academics in think tanks and spe-
cialized research centers across different countries. This essay’s analysis of
Biden’s executive actions and the dismantling of Trump’s immigration poli-
cies is divided in six major sections: firstly, we examine Biden’s border en-
forcement priorities, specifically initiatives toward stopping the building of
the wall, the apprehension challenges that have emerged, and the initiatives
toward family reunification. The second and third sections deal with Biden’s
interior enforcement priorities and the unfulfilled promise of a moratorium
on deportations. The fourth section discusses the ending of the Migrant Pro-
tection Protocols; specifically, we examine the agreements entered into by
Trump and Biden with Mexican president Andrés Manuel Lépez Obrador
(amLO). The fifth and sixth sections deal with the lifting of the ban on the
entry of immigrants, non-immigrants, and tourists, as well as refugee ad-
missions. The final section is devoted to the analysis of the role that Demo-
crats, supported by President Biden, have played in the multiple and recent
congressional initiatives dealing directly with immigration. The final section
includes reflections and proposals. All sections examine specific policies or
directives as well as different actions and initiatives adopted by both the
Trump and Biden administrations.

Border Enforcement Priorities
THe BuiLpiNnG oF THE WALL
One of the main objectives of the Trump administration was to enhance

border security, and the border wall was an icon of its anti-immigrant rhetoric.
The border wall was a non-negotiable issue for his base, which includes
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nationalists and white supremacists who have not abandoned him. Trump
constantly harassed and threatened the Mexican government to pay for the
building of the wall through different mechanisms. In 2019, President Trump
declared a national emergency to allow funds from the defense budget to be
diverted toward the construction of the wall and to replace or reinforce seg-
ments of the existing wall. Without congressional approval, he ordered the
transfer of US$2.5 billion from the Pentagon budget for the border wall, a
matter that reached the Supreme Court (Kanno-Youngs, 2020). Despite court
challenges, Trump continued the construction of the wall in order to turn
political attention to his re-election campaign.

Biden has opposed Trump’s building of the wall since his presidential
campaign. Along with many Democrats, Biden publicly voiced a compro-
mised support for a “virtual wall” and “smart borders,” deploying surveillance
technologies, more hidden in terms of the abuses they perpetrate (Miller and
Buxton, 2021). The executive suspended the building of the wall in January
2021, detonating new tensions as critics urged him to tear down portions of
the wall and Republican leaders called on him to finish it, following a signifi-
cant increase in migrant apprehensions at the border since the beginning of
2021 (Romero and Kanno-Youngs, 2021). Biden has proposed that the re-
maining US$1.4 billion be invested to counter environmental damage.
Furthermore, he eliminated US$1.5 billion for the border wall in his bud-
get proposal, stating he would “not to add another foot to Trump’s signature
project” (Miroff and Sacchetti, 2021a).

APPREHENSION CHALLENGES

It is true that the fear instilled by Trump’s aggressive, anti-immigrant rheto-
ric since the beginning of his presidential campaign in 2016 decreased the
number of border apprehensions during the first year of his administration
in 2017. Table 2 illustrates how apprehensions decreased significantly to
646,822 in fiscal year 2020 due to the covip-19 pandemic, compared
to 1,048,024 in 2019 due to an increased number of migrants coming from
Central America in caravans (csp, 2020).
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TABLE 2
CBP ENFORCEMENT ACTIONS
FY17 FYI8 FY19 FY20 FY2]
October-June
Office of Field 216370 281,881 288,523 241,786 232,396

Operations (OFO)
Total Encounters!

U.S. Border Patrol 310,531 404,142 859,501 405,036 1,278,376
Total Encounters?

Total Enforcement 526,901 683,178 1,148,024 646,822 1,510,772
Actions

!'Fiscal Year 2021 runs October 01, 2020-September 30, 2021. Beginning in March Fy 20. Fiscal Year
2021 runs October 01, 2020-September 30, 2021. Beginning in March ry 20. oro Encounters statistics
include both Title 8 Inadmissibles, and Title 42 Expulsions. To learn more, visit csp (2021: Title 8 and
Title 42 Statistics). Inadmissibles refers to individuals encountered at ports of entry who are seeking
lawful admission into the United States but are determined to be inadmissible, individuals presenting
themselves to seek humanitarian protection under our laws, and individuals who withdraw an applica-
tion for admission and return to their countries of origin within a short timeframe.

2 Beginning in March ry 20, ussp Encounters statistics include both Title 8 Apprehensions and Title 42
Expulsions. To learn more, visit csp (2021: Title 8 and Title 42 Statistics). Apprehensions refers to the
physical control or temporary detainment of a person who is not lawfully in the U.S. which may or may
not result in an arrest.

SOURCE: ¢BP (2021).

Since the beginning of the Biden administration, the number of mi-
grants traveling alone or with their families across the U.S.-Mexico border
increased significantly. Apprehensions grew 62 percent between December
2020 and January 2021, one of the biggest month-to-month increases since
2014 (Chishti and Bolter, 2021). According to cBp data, apprehensions to-
taled 1,277,722 in just nine months—from October to June—almost equal
to the 1,148,024 apprehensions made in all of 2019, and twice as many as
in 2020 (see Table 2). This situation poses a great challenge for Biden.

Some of the pull factors that have influenced the significant increase in
migrant flows and therefore apprehensions at the U.S.-Mexico border in re-
cent months are seasonal migration and the feeling that pandemic risks in
the U.S. are subsiding. Intentionally or not, Biden's promises and allegedly
more humane migration policies and actions have increased the incentives
to immigrate.

The push factors that have influenced Central American migrants to
plan long and expensive journeys—at a time when human smugglers profit
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by charging great fees—and make an infernal crossing through Mexican
territory, exposing themselves to violence, robbery, rape, etc. for the sole
purpose of surreptitiously crossing the U.S.-Mexico border or requesting
asylum are: unstable and corrupt governments; fragile economies with zero
growth; poverty and excessive violence from criminal gangs; and hurricanes—
Eta and lota for example—that have devastated their home countries. On
the other hand, the push factors that explain the important increase of mi-
grant flows from Mexico in recent years are:

® The consequences of a very serious global pandemic that has been
managed poorly by AMLO’s government since its beginning in March,
2020;

® The unprecedented 8.5 percent fall of the Mexican economy in 2020,
coupled with zero growth during 2019, the first year of AMLO’s govern-
ment. Since the beginning of his presidency, AMLO made decisions
that had a negative impact on the investment climate, promoting a
lack of confidence and a significant fall in investments, which has
cost thousands of jobs and caused an important increase in poverty,
among other issues. The record high of US$40.6 billion in remittances
generated in 2020, according to data from Banco de México, has helped
mitigate the blow to the Mexican economy.

It is important to mention that traditionally there has been a flow of
Central American migrants crossing through Mexican territory toward the
United States, a flow that has increased significantly in the last years,? along
with a flow of Mexican migrants. Today, Mexico is a country of destination,
transit, and emigration for migrants, having the greatest diaspora popula-
tion in the United States. According to data from the U.S. Census Bureau,
there were 38.5 million U.S. residents in 2018 who were either born in
Mexico or of Mexican origin. In 2019, there were about 10.9 million Mexi-
can-born individuals living in the United States, 51 percent of whom were
unauthorized migrants in 2018, a 7 percent decline compared to the previous

2 Apprehensions in the U.S. southern border amounted to 859,000 in 2019, twice as many as the
previous year, with Mexicans accounting for 169,000 events, while migrants from other nation-
alities, including Central American residents, accounted for 689,995 apprehensions (Miroff
and Sacchetti, 2021b).
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decade, mainly due to increased immigration enforcement and deportations
(Israel and Batalova, 2020). Today, the number of unauthorized migrants
amounts to approximately 11 million.

Since the beginning of his administration, Biden has kept the Trump
administration’s border policies intact, permitting the apprehension and ex-
pulsion of almost all border crossers. The new Immigration and Customs
Enforcement (ice) guidelines established by the Biden administration state
that fewer noncitizens will be apprehended and processed through the re-
moval system, instead of simply focusing on removals.? Now, as mentioned
before, the U.S. is facing increased arrivals, which Republicans describe as
a “border crisis,” driven by push and pull factors, which suggests a more
humane migration policy than Trump’s.

Biden has suggested that Trump’s decision to cut funding for the region
in 2019 was partly to blame for this situation. The new condition is that the
vast majority of apprehended migrants, with a notable increase in the number
of single adults, have been swiftly expelled under Title 42, a public health
emergency order invoked by Trump during the pandemic which has had the
effect of rejecting asylum seekers. This mechanism has provided Republican
critics with ammunition, as it has helped to inflate the number of arrests.”
Biden has been hesitant to revoke Title 42 because this decision could be
interpreted as an incentive for more migrants to attempt crossing the border,
and a decision of this nature might undermine public support for Biden’s
immigration agenda.

Biden’s decision to exempt unaccompanied minors (UMs)> from instant
expulsion under the health emergency order has had a boomerang effect, as

3 These provisional guidelines represent the narrowest enforcement priorities that have been imple-
mented in recent years. They ensure that the overwhelming majority of unauthorized immigrants
are not a priority for arrest and removal, as was the case toward the end of the Obama administration:
see Table 1. Interior Immigration Enforcement Priorities under Presidents Obama, Trump, and Biden
(Chishti and Bolter, 2021).

4 Due to the fact that migrants are simply expelled to Mexico and not sent back to their home
countries, one person can be arrested for multiple crossings if they are tempted to try again,
making it seem as if more people are attempting to cross the border than is the case.

> UMs are minors who arrive in the United States without a parent or legal guardian and who do
not hold legal immigration status. They can't be deported immediately and instead are trans-
ferred to a network of government shelters run by the Office of Refugee Resettlement (orr) of
the U.S. Department of Health and Human Services (111s), where they must wait while immi-
gration authorities look for suitable adult sponsors who can care for them until their immigration
cases are resolved.
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the increase in migrant influx is driven by the reasons I have already men-
tioned: poverty, violence, instability, and natural disasters south of the border;
additionally, it is encouraged by the mixed messages of the Biden adminis-
tration (Washington Post Editorial Board, 2021a). Shelter care providers
offer temporary homes and services, including educational, medical, and
mental health services, as well as case management to reunite children with
their families (cri, 2021). By June 2021, U.S. Customs and Border Pro-
tection (cBp) holding facilities and federal youth shelters were overflowing
with migrant families and uMms, even after being expanded by the Biden ad-
ministration.® Since the beginning of federal fiscal year (Fy 2021) in October
2020, approximately 72,000 ums had arrived in the United States for pro-
cessing as of July 2021; 80 percent of them are waiting to be reunited with
family members and only about 20 percent of them are from Mexico (cri,
2021). Most of the ums cross through Mexican territory, making a hellish
trip, to reunite with family members or escape from poverty, which has
worsened with the pandemic, and at a time when many believe the Biden
administration will be more welcoming or less aggressive than the Trump ad-
ministration was.

Republicans have blamed Biden for relaxing immigration policies, while
some Democrats are concerned about facility conditions and the fact that
children are being held for an extended period of time. Nevertheless, Biden
was facing an emergent humanitarian and political crisis, with the highest
number of migrants since 2019, before the pandemic aggravated the situation.

Famiry REUNIFICATION vs. THE ZERO TOLERANCE PoLicy

The arrival of several thousand migrants from Central America in cara-
vans—a new form of collective organization—composed of 107,200 family
units and 50,000 unaccompanied children, who were apprehended in
2018, intensified Trump’s anger (Batalova et al., 2021). In response to this
situation, Trump established the “zero tolerance” policy. Through this policy,
he started separating parents from their children when they attempted to

¢ The Federal Emergency Management Agency (FEMA)—which usually responds to floods, storms
and other major disasters—was deployed in March 2021 to help shelter and transport children
at least until early June (Hesson and Rosenberg, 2021).
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cross the border “illegally” into the United States. The Family Reunification
Task Force estimates that a total of 5,636 children were separated from
their parents between July 2017 and January 2021—3,913 of them under the
Trump administration (Monyak, 2021). They were placed in the custody
of the Department of Homeland Security (pHs) while their parents were pros-
ecuted, an eminently immoral and arbitrary decision, given that families are
typically allowed to remain together while their cases are decided.

Fortunately, amidst national and international outcry, Trump was forced
to sign an executive order (EO) reversing this highly controversial policy in
June 2018 (Liptak and Shear, 2018). As of June 2021, there still were 1,723
children whose cases remained pending (Morin, 2021). Since one of the
main causes of this situation is that a parent was removed from the United
States, the task force has been working with groups that are in touch with
families to carefully plan their return, taking into account previous trauma.

Fortunately, the Biden administration has revived the Central American
Minors Program (cam), rescinded by Trump in 2018, which allows children
fleeing violence from the Northern Triangle of Central America to apply in
their home countries to settle in the United States. The administration has
begun accepting new applications offering an opportunity for Central
American migrants to reunite with their children legally.

Interior Enforcement:
The Moratorium on Deportations

Deportation statistics can be confusing because they include both actions
against immigrants living in the United States for many years and individu-
als stopped at the border. To get a clearer picture, it is helpful to look sepa-
rately at enforcement actions initiated by Customs and Border Protection
(cBp)—which are typically aimed at stemming entry—from those initiated
by 1cE, which are more likely to involve unauthorized immigrants who live
in the country. Deportations or interior removals rose during the Trump
administration compared to the immediately preceding years, but were
fewer than during the Obama years of 2008-2012. Tara Watson (2021) states
that the number of interior deportations fell from over 200,000 annually
in 2008-2011 to under 70,000 by the end of Obama’s presidency, and that
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they were higher in 2017-2019 (the latest number available) but never ex-
ceeded 100,000.

The Trump administration continued deportation policies of the Obama
era. Nevertheless, deportations were conducted with minimal screening and
targeted all immigrants, not only criminals as the Obama administration did.
Even worse, notwithstanding the pandemic, Trump continued to enforce raids
within the country in order to deport Mexicans and some Central Americans,
also with minimal screening, exposing migrants to covip-19 infection, and
sending them to dangerous Mexican border towns in the middle of the night.

On a different note, at the beginning of his administration, Biden es-
tablished a hundredday moratorium on most deportations with final resolu-
tions, except for criminals and those migrants who had engaged in suspected
acts of terrorism, people who had not arrived in the U.S. before November
1, 2020, or those who had voluntarily waived any right to remain in the
country. Nevertheless, Federal Judge Drew Tipton, appointed by Trump,
indefinitely blocked Biden’s initiative to continue with the moratorium on
most deportations, since it violated administrative laws and the state of Tex-
as, which had filed a lawsuit against the White House and adequately dem-
onstrated it would face harm due to the higher numbers of detainees and
greater public education costs (Aguilar, 2021). The Biden administration
did not challenge this decision. As a result, the moratorium on deportations
was never implemented. From January to June 2021, ICE agents have averaged
around 2,300 arrests per month, a fifth of the monthly average in 2019, be-
fore the pandemic began (The Economist, 2021). These figures show that
President Biden is more sensible than his predecessors regarding this issue,
and also more cautious of both Democrat and Republican critics.

With respect to the 287(g) agreements’ promoted by Trump, Biden has
taken no action. Nevertheless, no major workplace raids have occurred. The
Biden administration should fully rescind the Secure Communities Program®
and take measures to prevent future administrations from restoring it. Also,

7 Through the 287(g) program, state and local law enforcement officers collaborate with the fe-
deral government to enforce federal immigration laws. In the past, the 287(g) program has been
costly for localities, has historically targeted individuals with little or no criminal history, and has
harmed the relationship between police and local communities (aic, 2021).

8 A federal immigration enforcement program is being implemented by 1CE. If an individual is
arrested and booked into a local jail for any reason, his or her fingerprints are registered in 1CE's
immigration database. This situation allows ICE to identify people who may be lawful immigrants
and permanent residents—and potentially to initiate deportation proceedings against them.
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he should take steps to rebuild trust and roll back all of President Trump’s
sanctions on sanctuary cities that refused to cooperate with federal immi-

gration authorities on interior enforcement (Loweree and Reichlin-Mel-
nick, 2021).

Ending the Migrant Protection Protocols (mep)
Tue TruMP-LOPEZ OBRADOR AGREEMENTS

In response to the caravan from Central America, Trump implemented a
program known as Remain in Mexico. The unconstitutional Third Country
(Transit) Asylum Rules sends non-Mexican undocumented aliens and asylum
seekers to border cities in Mexico that are not necessarily secure (Verea, 2020).
In order to stop migrant flows, Trump first threatened AmLO with the closing of
the U.S.-Mexico border and shortly after with an incremental five percent
tariff on trade in May 2019. This caused the Mexican president to shift his
humanitarian strategy and reverse his initial “open door” policy. Through
the bilateral agreement signed in June 2019,° AMLO consented to asylum
seekers being expelled without a hearing and/or access to an immigration
lawyer, forcing them to live in dangerous conditions and subjecting them to
the risk of rape, torture, and kidnapping.

The mpp included, among many other initiatives, the deployment of
27,000'° troops of the Mexican National Guard to combat irregular migra-
tion at the southern and northern borders as well as within the interior, forcing
them to operate as unexperienced border patrol agents and leaving states
and municipalities in Mexico without the protection of the National Guard,
whose presence is much needed, given Mexico’s failed public security situ-
ation. This agreement provided Trump with shelters across Mexican border
cities for approximately 67,000 asylum seekers (cms, 2021), held in deplor-
able conditions and made to wait for months or even years at the expense
of Mexico. Cynically, Trump tweeted: “I am using Mexico to protect our

 Marcelo Ebrard, the Mexican Secretary of State, flew to Washington, D.C. on May 31 to halt
the imposition of five percent tariffs on all imports from Mexico, which would have otherwise
come into effect on June 10, 2019.

10 Ten thousand National Guard troops to patrol the Mexico-Guatemala border and 15,000 to
patrol the U.S.-Mexico border (Verea, 2020).
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border. . .. I want to thank Mexico. . . [for their] 27,000 soldiers. . . . We use
Mexico because the Democrats won't fix our broken immigration system”
(Ramos, 2019). During their stay in Mexico’s precarious facilities, many
migrants have been interviewed by Human Rights Watch and testified that
they have suffered rape, sexual abuse, robbery, and other acts of violence
(Krauze, 2021). Trump symbolically moved the U.S. border further south in
order to dismantle the U.S. asylum system.

Because of the covip-19 pandemic, the Trump administration announced
in July 2020 an initiative that would allow immigration officials to turn away
asylum seekers from countries with any active disease outbreak, even beyond
the coronavirus pandemic, that posed a threat to public safety. Trump also
proposed the increase of the U.S. attorney general’s authority to intervene
in immigration court cases, potentially politicizing the proceedings, and he
proposed speeding up immigration court processing that could result in the
deprivation of fair treatment to asylum seekers in court (Narea, 2020). Trump
reshaped immigration courts, which are a branch of the Department of Jus-
tice, driving out longserving judges and instead appointing anti-immigrant

hard-liners to conform a powerful appellate board serving his interests.

NEW AGREEMENTS BETWEEN BIDEN AND AMLO

The Biden administration put an end to the Mpp program and has begun a
slow and gradual admission of asylum seekers into U.S. territory. Although
this measure is humane and decent in principle, it has incentivized an in-
crease in migrant flows without creating a dedicated system to diminish the
backlog of vulnerable people. Biden has promised to expand the system’s
capacity to accommodate more than 3,700 beds and expedite the release
of parents together with children within 72 hours (Miroff and Sacchetti
2021b). He has also promised to shorten the review process, which can
take years before a final decision is reached. Biden is attempting to restore
the human rights commitments that Trump overthrew and ensure that those
with reasonable grounds to apply for asylum get a fair hearing, but not nec-
essarily obtain permanent status. He has stated that no one should be
under any illusion that the system will be transformed dramatically overnight
(Sargent, 2021).
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Biden and AmMLO reached an agreement in March 2021 to curb the flow
of Central American migrants; although not of a quid pro quo nature, it re-
sulted in an exchange of:

¢ the supply of 2.7 million AstraZeneca vaccines;

¢ the closing of Mexico’s southern border for non-essential travel,

e the dispatch of approximately 10,000 National Guard troops in addi-
tion to those already sent in response to Trump’s pressure in 2019, at
the expense of Mexico's economy and security; these troops, which are
highly needed throughout Mexico, are serving as unexperienced border
patrol officers.

With a Trumpism-containment view, Biden has reached similar agree-
ments with Central American countries to establish greater surveillance at
their respective borders. Unfortunately, the U.S. Supreme Court ruled in
August 2021 that the Biden government must comply with a local court rul-
ing seeking to reinstate the Remain in Mexico policy because no adequate
reason was given to cancel the program. Biden has accepted the decision,
while continuing “vigorously” with the appeals.

In an effort to deal with the situation, Biden appointed Vice President
Kamala Harris to deal with border issues in order to reach a regional agree-
ment, a vision contrasting with that of Trump, who drastically cut off the
annual aid offered to Central American countries.

Lifting the Entry Ban on Immigrants
and Non-Immigrants

Trump’s crusade against immigration brought down the number of foreign
workers and immigrants without Congress’s intervention or approval. The
alarming number of rejections for the admission of new temporary workers
quadrupled during the pandemic in 2020, while denial rates of visa exten-
sions for skilled workers roughly tripled, a result of his xenophobic agenda.
The Trump administration only issued visas to new students if their courses
were onsite during the pandemic. U.S. schools saw a 72 percent decline in new
international student enrollment in 2020 compared to 2019 (ick, 2021).
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Another decree announced at the end of the Trump era stated that most
student visas would be limited to four years, rather than the specific duration
of study programs. The actions of the Trump era badly damaged the govern-
ment machinery necessary to screen and admit immigrants who wish to move
to the United States. For instance, citizenship applications now take double
the time (ten months) to be processed than they did years before the Trump
administration. These arbitrary changes in policy and hateful rhetoric have
driven away global talent and created uncertainty for immigrants and those
considering emigration in the near future.

President Biden revoked the suspension of entry (Proclamation 10014)
established by Trump in April 2020 and lifted the issuing ban on both im-
migrant and temporary worker visas, stating that it harmed the interests of
his country.!! During the pandemic, Trump halted the issuance of green cards
until the end of 2020 in the name of protecting the coronavirus-wracked
job market. For example, around 120,000 family preference visas were lost
largely because of the pandemic-related freeze, which mainly affected Mexi-
cans. With the alleged motivation of coronavirus safety and preserving jobs
for Americans as unemployment spiked, Trump also blocked the entry of
high- and low-skilled seasonal workers, with the exception of agricultural
workers. In the case of Mexican temporary workers admitted to the U.S.,
the issuance of visas decreased by 11 percent from ry 2019 to Fy 2020: for
non-agricultural workers, the number decreased from 72,339 visas in 2019
to 46,201 in 2020; for highly-skilled workers, from 2,754 visas to 1,552; for
intra-company employees, from 5,082 visas to 2,417; and for Trade NaFTA
(TN) visas, from 21,122 to 13,735. The only increment was for agricultural
workers with H2-A visas, which rose from 188,758 to 197,908 (see Table 3).
The total of visas issued in 2019 to Mexican temporary workers under these
categories was 297,778, compared to 265,333 in 2020, an 11 percent drop.
For comparison purposes, Central Americans from the Northern Triangle
(Guatemala, Honduras, and El Salvador) received a total of 5,811 tempo-
rary visas, while Mexicans received a total of 265,333 in 2020 (see Table 3).
Biden has proposed to issue an additional 22,000 nonagricultural H2-B

"' While Presidential Proclamation 10014 was rescinded by executive action on February 24,
2021, Presidential Proclamation 10052 remains in place, suspending entry to the United States
of non-immigrant visa applicants “who present a risk to the U.S. labor market during the eco-
nomic recovery following the novel coronavirus outbreak” (Libowsky and Oehlke, 2021).
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visas in 2021 with respect to the 66,000 yearly cap; 6,000 of them will be
granted to Central Americans, which is a good prospect.

TABLE 3
SELECTED TEMPORARY VisAS IsSUED IN THE U.S. TO MEXICANS
(VARIOUS YEARS DURING 2000-2020)

Year Total E-1 H-1B H-2A H-2B L-1 OPOR TN Total

2000 332,082 331 2,404 28,442 27,648 2,290 7,174 878 69,177
2005 380,118 427 2,505 28,563 60,259 2,166 7,494 1,888 93,872
2010 359,680 593 2,494 52,317 33,375 1976 6,112 3,376 100,243
2015 515,446 1,139 2,894 102,174 51,301 4,678 5736 12996 180,918
2016 573,526 1,130 2,540 123,231 61,128 4,856 6,373 14,646 213,904
2017 600,592 1,041 2,322 147,272 64,305 5,036 6,542 15993 242,511
2018 633,361 1,097 2,524 180,420 62,162 4951 6,841 17,859 275,854
2019 672,501 1,013 2,754 188,758 72,339 5,082 6,730 21,122 297,798

2020 488,113 400 1,552 197,908 46,201 2,417 3,120 13,735 265,333

SOURCE: DOS (2021).

In the case of permanent immigrants, the Biden administration is en-
couraging longtime residents to apply for U.S. citizenship and has launched
a campaign to make some 9 million people eligible for becoming Americans.
Furthermore, Biden has formed a working group with the purpose of re-
viewing the immigration process and integration mechanisms. They have
proposed reducing the citizenship application fees from the US$1,100 im-
posed by Trump, to US$640. Nevertheless, the initiative has since been
challenged in court.

Lifting the Travel Ban and the Cap
on Refugee Admissions

The travel ban imposed on citizens of Muslim-majority countries at the be-
ginning of Trump’s administration has had very negative consequences:
more than 40,000 people were denied visas as a result of the ban, although
it's difficult to know how many more were discouraged from applying once it
went into effect.
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Biden hasn'’t changed the Trump policy blocking the entry of fully-vac-
cinated travelers from many countries with much lower case rates than the
United States, as is the case of Europeans. Restrictions for them remain
unchanged; a decision highly affecting the transatlantic relations between
two continents. For example, a Mexican can travel to the United States and
to Europe as of September 2021 with proof of vaccination and a pcr test.
However, a Mexican citizen has to wait in quarantine during 15 days in Mex-
ico if he/she traveled to any country of the European Union.

With respect to refugees, Trump limited total admissions to 50,000 peo-
ple annually at the beginning of his administration, greatly contrasting with
the 110,000-limit established under the Obama administration for ry 2017.
Admissions dropped to 16 percent in ry 2018 and only 22,491 refugees
were resettled in Fy 2018, the lowest figure since the resettlement program
was created through the Refugee Act of 1980. Naturally, the steepest de-
cline involves Muslims, who have been hurt enormously. According to data
from the State Department, 38,900 Muslim refugees came to the United
States in Fy 2016, a number which fell to only 3,495 in 2018. For 2020,
about 11,800 refugees resettled in the United States: six times less than in
pre-Trump decades.

Biden has taken emergency action to quadruple the refugee restrictions
for ry 2021 to 62,500,'? compared to the record-low level of 15,000 under
Trump. He has also promised to eliminate discriminatory eligibility criteria,
which excluded most refugees from Muslim and African countries, as well
as raise the admission ceiling to 125,000 in 2022 (Rampell, 2021).

The Biden administration announced the restarting of a program that
allows certain Central American children with parents living legally in the
United States to apply for refugee resettlement from their home countries
(Hesson and Rosenberg, 2021). Meanwhile, Biden is looking for a way to
temporarily care for those children arriving at the U.S. border without a legal

guardian.'?

12 The allocations will create spots for 22,000 refugees from Africa, 6,000 from East Asia, 4,000
from Europe and Central Asia, 5,000 from Latin America and the Caribbean, and 13,000 from
South Asia, and 12,500 to unallocated spots (Hesson and Dwyer, 2021).

13 This includes expanding facilities where the children can be held legally for up to 72 hours
under the custody of the Border Patrol; finding more residential sites where they can live for
several months while the government searches for a relative or friend that can take care of them
(Shear and Kanno-Youngs, 2021).
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Biden'’s Support of Congress Initiatives
on Immigration

Immigration is currently at the center of debate on how to stop unauthorized
flows and, at the same time, allow the entry of more permanent or tempo-
rary migrants necessary for the U.S. economy. Democrats have been press-
ing for immigration reform for many years. As of 2018, most unauthorized
migrants—around 60 percent—had lived in the United States for ten years
or more and developed deep roots in their communities; moreover, many of
them have children who are U.S. citizens. There is an imminent need to
reform the U.S. immigration system, mainly through a legalization process.!*
Congress has not passed a major immigration reform since 1996, but Dem-
ocrats believe this year will be different, given the change in administration
and the growing need for both parties to court Hispanic voters (Beitsch,
2021). We believe that after many years there is a possibility of carrying out
the immigration reform that Mexicans on both sides of the border have
been dreaming of.

With Democrats as the majority in the House of Representatives (HR)
and with Biden’s support, Senator B. Menendez (p-NJ) and Representative
L. Sanchez (p-ca), daughter of Mexican migrants, introduced the U.S. Citi-
zenship Act (HR 1177) on February 18, 2021 (White House, 2021). This bill
would create an eight-year path to citizenship for most of the estimated 11
million unauthorized immigrants in the United States—60 percent of
which have been in the United States for at least a decade and half of which
are of Mexican origin—update border technology, eliminate visa backlogs and
per-country visa caps, as well as discourage migration from Central American
nations (Carney, 2021). Tps provisions could offer a direct path to legal perma-
nent residence (obtaining a green card) for 1.85 million people—1,652,000
of which are Dreamers or Tps holders, and about 204,000 of which are un-
authorized immigrants or their non-immigrant spouses or minor children. Dem-
ocrats are still preparing Biden’s U.S. Citizenship Act of 2021, which would
reverse many EOs handed down by the Trump administration

' This could be accomplished in incremental steps and entail eligibility requirements such as a
minimum length of residence in the United States, work history, payment of taxes and appli-
cation fees, and absence of serious criminal history; the process should begin by addressing the
challenge of the country’s existing unauthorized immigrant population (Chishti, Gelatt, and
Meissner, 2021).
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Other bills that have been discussed at Congress are: the Farm Work-
force Modernization Act, which would provide permanent residency to ap-
proximately 1.1 million undocumented agricultural workers, the majority of
them of Mexican origin, if they can demonstrate that they have worked 400
days in the past five years;!> the American Dream and Promise Act, intro-
duced by Sens. Richard J. Durbin (D-Ill) and Lindsey O. Graham (R-SC),
which would allow Dreamers and 1ps holders and their families—about
1.85 million—to remain legally in the country and eventually apply for citi-
zenship; this bill has been supported even by some Republicans who are
more pragmatic and less nativist.!® Both bills were approved by the House of
Representatives with bipartisan support, but have not yet been considered
by the Senate. Biden has definitely restored the program to cover new regis-
trations and extensions of prior registrations for qualified individuals. Presi-
dent Biden signed a proclamation on January 20 directing DHS to “preserve
and fortify paca.” According to U.S. Citizenship and Immigration Services
(uscis) data, a total of 640,700 individuals had paca status as of September
2020, around 520,000 of whom were from Mexico. The Supreme Court re-
jected the efforts of the Trump administration to terminate bACA in 2020 and
ruled that the program must continue. However, the Trump administration
issued a memo instructing the DHS not to process any new DACA applica-
tions.!” Unfortunately, Judge Andrew Hanen ruled in July 2021 that the pris
violated the Administrative Procedure Act with the creation of pacA and its
continued operation (Castronuovo, 2021). Biden condemned a federal judge’s
decision and the Department of Justice (poj) plans to appeal it.

Trump also decided to abruptly end the Tps program, which benefited
approximately 437,000 immigrants, most of them from Central America

15 Measures to normalize their status have broad support from the public, who recognize that
these migrants have become an integral part of the fabric of American society. This bill would
allow legalized farmworkers to sponsor their spouses and minor children living in the United States
for the obtention of a green card (Wagner et al., 2021).

16 Requirements would include continuous residency in the United States; background checks;
and college studies, work, or military service. The approach has broad support from business
groups as well as the public (Washington Post Editorial Board, 2021a).

17n 2001, Congress introduced the Development, Relief, and Education for Alien Minors Act
(DREAM Act) to address the situation of the estimated 2.1 million minors who were brought
illegally to the U.S. as children, including a pathway to citizenship for them. The bill went
through several revisions and languished in Congress in the following years. In 2021, President
Biden barred this group from deportation, and pledges to make the brEAM Act a part of a com-
prehensive immigration reform.
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and the Caribbean. The program offered a reprieve from deportation for
those who fled specific nations due to war, hurricanes, earthquakes, or other
extraordinary conditions that could make it dangerous for them to live there.!8
The deadlines for most groups were extended by the Trump administra-
tion. The Biden Administration and congressional Democrats have proposed
under legislation that immigrants who have time-limited permission to live
and work in the United States under Tps could be granted a pathway to citi-
zenship if they met certain conditions. ' It would allow Tps holders to apply
for citizenship three years after receiving a green card, which is two years earlier
than usual for green-card holders. The Migration Policy Institute (Mp1) esti-
mates that nearly 3.3 million unauthorized immigrants who are Dreamers,
farmworkers or holders of Tps, as well as their spouses, minor children pres-
ent in the United States, could gain an immediate path to a green card and
a three-year track to citizenship under the White House-backed legislation
introduced in Congress (Mmp1, 2021).

On the other hand, The Congressional Hispanic Caucus proposed the
bicameral bill Citizenship for Essential Workers Act, introduced by Sen. A.
Padilla and Rep. J. Castro, in order to create a pathway to citizenship for
immigrant workers that were essential during the pandemic.

All of this is extraordinary news for Mexicans. However, without Re-
publican support in Congress, the legislation will be very difficult to achieve.
Some Democrats consider that a comprehensive immigration reform has
little chance of being approved, although a piecemeal approach may be more
feasible. After months of fruitless bipartisan talks, Democrats are turning
their last hopes to achieve their goal through a reconciliation bill and a complex
budget plan that has not been tested before. They are looking to designate
US$120 billion for a pathway to citizenship for recipients of baca, Tps, and
farm workers. The question is whether Republicans will allow the inclusion
of immigration provisions in a reconciliation bill (Fox et al., 2021).

Senators at the center of immigration discussions have expressed their
doubts about the viability to pass a comprehensive reform anytime soon
and worry that the bills might become stuck in limbo for several months, as

18 Federal immigration officials may grant Tps to immigrants for up to 18 months, initially based
on the conditions in their home countries, and repeatedly extend eligibility if dangerous condi-
tions persist (Cohn, 2021).

19 Citizenship would be granted if they pass additional background checks and meet the usual
naturalization criteria of knowledge of English and U.S. civics (Cohn, 2021).



46 MONICA VEREA

has happened several times before. Politically, it is difficult to find the per-
fect time to pass an immigration reform because there is no quick and easy
solution. Biden’s great challenge is to achieve a bipartisan consensus on his
immigration reform plan in parts or as a whole. The truth is that current im-
migration policies are mismatched with market forces and demographic re-
alities. These mismatches have led to serious dysfunctions in the immigration
system, as demonstrated by the 11 million undocumented migrants current-
ly living in the United States, the tremendous backlog in the immigration
court system, and the overflowing shelters, among other serious problems.

Final Reflections

Since the beginning of his administration, President Biden has had a more
positive attitude toward migration and has been trying to undo the damage
caused by the Trump anti-immigrant policies. We hope that he can keep
changing the anti-immigrant rhetoric that prevailed during the Trump era for
amore humane, sensible, and realistic one which emphasizes the economic
benefits that immigrants bring to the U.S. economy and society, as well as
the predominant need for its workforce; that is, how to devise a change in the
approach to this phenomenon from a negative, reactive rhetoric to a one that
places the benefits of immigration into a long-term perspective.

It is true that nearly every major regulatory or processing change to the
immigration system was challenged in court during the Trump era. But will it
be easy for Biden to reverse the damage caused by Trump to the whole im-
migration system? One might assume that Trump’s changes to the immigration
system can be easily undone, particularly since most of his highly restrictive
immigration directives were enforced unilaterally through £os. It is also true
that regulatory actions would likely be reversed by Biden, but such reversals
are happening slowly, and we are not sure that immigration will be his top
priority in the short run, due to midterm elections in 2023. Republicans have
been highly critical of Biden’s immigration stance, especially his handling
of the flow of migrants and asylum seekers at the border, which has been
characterized by restrictionists as a “border crisis.” The fact is that, in the first
six months of his presidency, Biden found the unwinding of restrictionism
and Trump’s anti-immigrant policies to be logistically and politically difficult.
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So, the transition has been bumpy and challenging. Politically, it is difficult
to find the perfect timing for an immigration reform because there is no
quick and easy fix.

It is a fact that policies involving the expansion of walls, punishing na-
ture of family separation, increase in removals and deportations, and limita-
tion of the admission of refugees and temporary workers did not stop the flow
of migrants and asylum seekers.

In a spirit of cooperation, Biden has recognized that shared problems
need to be overcome together with his country’s neighbors. He knows that the
most effective and sustainable way to reduce migration form the Northern
Triangle Central American countries is to address its root causes. We hope that
the program headed by Vice President Kamala Harris, a fouryear, US$4 bil-
lion regional strategy of aid to the region, will prove effective in addressing
the factors driving migration to the United States. Unfortunately, Biden has
forced AMLO’s government, as Trump did previously, to collaborate conten-
tiously by assigning Mexican National Guard troops as border patrols at
both borders to contain the growing number of migrants coming from Central
America and Mexico as asylum seekers or undocumented migrants. It is es-
sential to rescind the Remain in Mexico program, as Biden did at the begin-
ning of his mandate. While the Biden administration is appealing the court
decision, AMLO has to prepare a program of agreement with the Northern
Triangle Countries to solve this inhumane situation. The opening of legal path-
ways in the U.S. market, meaning an extension of temporary agricultural
and non-agricultural worker visas (H2-A and H2-B), is essential for the safe
entry of Mexicans and Central Americans into the United States.

In the short run, it is necessary to institutionalize the return and inte-
gration of thousands of rejected and expelled migrants to root them in their
towns or cities of destination, and to resolve the problem of the shelters that
are in deplorable conditions on both Mexican borders. It should be noted
that if it were not for the assistance of non-governmental and international
organizations, these shelters would be in even more disastrous conditions.
At a regional level, we need to explore the potential role that Canada could play
in the acceptance of more refugees and temporary workers. We must think
about a reality with post-covib pandemic rules: remote jobs and education
through digital mechanisms in order to support Mexicans and Central Amer-
icans. We hope that the Biden administration rescinds the decree forcing
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migrants to wait in Mexico for asylum hearings through the Migration Pro-
tection Protocols, which poses a significant burden for Mexico, especially
at border towns. Driving people back into their countries of origin fuels the
criminal activity that plagues them even more.

President Biden has a hard job not only to dismantle Trump-era poli-
cies and actions, but also to raise awareness of the need to transform the
immigration system either through a comprehensive immigration reform or

a piecemeal approach against Trumpism and Republican conservative trends.
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